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A lthough providers are gener-
ally aware of their obligations 
under the Federal Emergency 

Medical Treatment and Labor Act 
(EMTALA), they often struggle with how 
to satisfy their EMTALA obligations 
when examining, stabilizing, treating, 
and/or transferring behavioral health 
patients. Complicating factors include 
a lack of inpatient and community ser-
vices, insufficient insurance coverage, 
and a shortage of qualified providers to 
treat behavioral health patients. In 2016, 
the per capita number of state psychi-
atric beds was 11.7 per 100,000 people, 
the same level as in the 1850s. The esti-
mated need is approximately four to 
five times that amount — 40 to 60 beds 
per 100,000. In sheer numbers, there are 

now approximately 38,000 state-funded 
psychiatric beds for 8.1 million people 
with serious mental illness compared 
to 560,000 beds serving 3.3 million 
people with the same conditions 
in 1955.1,2 

Given the lack of available beds, 
it is not surprising that many patients 
with behavioral health problems 
are seeking treatment in hospital 
emergency rooms (ERs). Nor is it 
surprising that ER physicians are 
struggling with how best to examine, 
stabilize, treat, and/or transfer these 
patients, given the patient volume 
and the limited resources available to 
support ER physicians trying to care 
for this patient population. This bed 
shortage and the resulting need to 
treat behavioral health patients within 
the confines of an ER is also complicat-
ing providers’ ability to comply with 
their EMTALA obligations.

by Catherine Greaves and Kristin Roshelli

EMTALA and the challenges 
of treating behavioral health 
patients in crisis

 » Hospitals need carefully developed policies and procedures that address their EMTALA obligations. 
 » Emergency department staff need EMTALA training. 
 » Detailed and complete documentation of EMTALA obligations is essential.
 » Multiple modes of transport are available when transporting behavioral health patients but each mode carries 
associated risks and benefits. 

 » Hospitals should be familiar with CMS’s interpretations of its EMTALA regulations, The Joint Commission standards 
addressing patients boarded in the Emergency department, and prior EMTALA enforcement actions.
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Psychiatric illness can trigger 
EMTALA obligations
Caring for behavioral health patients in the 
Emergency department involves a unique 
set of laws and requirements and a major 
consideration is compliance with EMTALA, 
commonly known as the “anti-dumping” law.3 
EMTALA is triggered if a behavioral health 
patient comes to the Emergency department 
of a hospital and requests emergency care. 
Behavioral health patients may have a psy-
chiatric illness, suicidal or violent thoughts or 
ideations due to an underlying mental illness, 
or be unable to care for themselves because of 
a mental illness.

Under EMTALA, when a patient presents 
at a hospital Emergency department, generally, 
the hospital must:

 · provide an appropriate medical screening 
examination within the capability of the 
Emergency department; 

 · if an emergency medical condition is 
found, provide the patient further exami-
nation and treatment, as available by the 
hospital’s staff and facilities, to stabilize 
the condition (which may require admit-
ting the patient); and 

 · if the hospital is unable to stabilize the 
patient using its available staff and facili-
ties, arrange an appropriate transfer of 
the patient to another medical facility for 
further treatment. 

Adequately addressing both mental health 
and medical issues
It can be challenging for physicians to deter-
mine what constitutes an appropriate medical 
screening for behavioral health patients 
and what type of medical workup is suit-
able and required by EMTALA. Distracted 
by the behavioral health challenges, physi-
cians often provide only a cursory medical 
exam that may overlook organic causes for 

the behavioral health problem(s) or conditions 
such as diabetes, high blood pressure, or other 
concurrent medical problems. For this reason, 
a hospital should establish, as part of its poli-
cies and procedures, a base screening protocol 
for behavioral health patients. The protocol 
should include basic medical diagnostic proto-
cols, such as a vital signs, history, and physical 
exam. A neurological exam and psychiatric 
screening tools, such as a mental status exam 
(addressing appearance, speech, alertness, etc.) 
may also be included in the protocol. 

When drafting the protocol, other stan-
dard diagnostic procedures to be conducted, 
such as laboratory tests, should be carefully 
considered. For example, will drug and alcohol 
testing be standard? If so, is this truly appro-
priate for every behavioral health patient? 
Consider that any test provided for under a 
hospital policy will become a requirement, 
not a suggestion. This will become particu-
larly relevant during an audit or if the care 
provided to a patient comes under scrutiny as 
part of a medical malpractice investigation. In 
such a situation, one of the first steps taken by 
a reviewer will be to determine whether staff 
adhered to hospital protocols and policies. If, 
for example, a required test was not ordered 
or conducted, the care given the patient could 
be challenged as being deficient. Thus, a 
specific test or diagnostic procedure should 
be included as part of a standard screening 
protocol only after careful review and con-
sideration is given to best clinical practices, 
the capability of the hospital, and input from 
professional personnel. 

Conducting a screening 
EMTALA requires that any medical screen-
ing be conducted by “an individual(s) who 
is determined qualified by hospital bylaws 
or rules and regulations and who meets 
the requirements of [42 C.F.R.] §482.55… 
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concerning emergency services person-
nel and direction.”4 Thus, a hospital must 
formally designate in writing who may 
perform any screening exam, including a 
psychiatric screening, and obtain approval 
for such designation by its governing board. 
In most instances, this individual will be an 
Emergency department physician. However, 
there is some debate as to whether psychiatric 
screening exams must be conducted by psy-
chiatrists. The regulations do not specifically 
require that professionals with psychiatric 
training conduct such exams, and there are 
strong arguments to be made that Emergency 
department physicians have the appropri-
ate training and expertise to competently 
provide the initial screening and stabiliza-
tion of patients presenting with mental 
health symptoms. 

Providers should also recognize that 
state law cannot limit a provider’s EMTALA 
obligations. In many states and communi-
ties, there are pre-arranged plans that dictate 
the treatment of psychiatric patients at des-
ignated facilities or hospitals. These plans 
often require a designated mental health 
professional, often a social worker or nurse, 
examine the patient and approve the transfer 
before a hospital transfers the patient to one 
of the designated facilities. While a hospital 
can allow such professionals or team of pro-
fessionals to conduct an exam and assist in 
the transfer of a patient consistent with state 
law requirements, this exam will not neces-
sarily satisfy a hospital’s obligation under 
EMTALA to conduct a medical screening. 
CMS’s Interpretive Guidelines state:

Hospitals are not relieved of their 
EMTALA obligation to screen, provide 
stabilizing treatment and/or an appro-
priate transfer to individuals because of 
prearranged community or State plans 
that have designated specific hospitals 

to care for selected individuals (e.g., 
Medicaid patients, psychiatric patients, 
pregnant women). 
 
The existence of a State law requiring 
transfer of certain individuals to certain 
facilities is not a defense to an EMTALA 
violation for failure to provide an [medical 
screening exam] or failure to stabilize an 
[emergency medical condition] therefore 
hospitals must meet the federal EMTALA 
requirements or risk violating EMTALA.5

Thus, CMS has made it clear that all 
EMTALA obligations remain with a hos-
pital and the ER physician, not a State 
designated mental health professional. 
Hospitals must maintain control over 
decision-making regarding the screening 
and stabilization of patients presenting at 
the Emergency department. State or com-
munity plans addressing the evaluation 
and transfer of behavioral health patients 
and, specifically who may examine a behav-
ioral health patient before the transfer, do 
not preempt federal law or reduce or limit 
EMTALA obligations. 

Multiple factors determine if 
a patient has been stabilized 
Once a patient has undergone an appropri-
ate screening and it is determined that an 
emergency medical condition exists, a hospi-
tal must provide treatment, available within 
the staff and facilities of the hospital, as is 
necessary to stabilize the emergency medi-
cal condition. “Stabilize” is defined under 
EMTALA to mean “…no material deteriora-
tion of the condition is likely to result from 
or occur during the transfer of the indi-
vidual from a facility …”6 However, with 
behavioral health patients, determining 
when a patient is stable is not always clear 
cut. CMS’s Interpretive Guidelines state: 
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Psychiatric patients are considered stable 
when they are protected and prevented 
from injuring or harming [themselves] 
or others. The administration of chemi-
cal or physical restraints for purposes of 
transferring an individual from one facil-
ity to another may stabilize a psychiatric 
patient for a period of time and remove the 
immediate [emergency medical condition,] 
but the underlying medical condition may 
persist and if not treated for longevity the 
patient may experience exacerbation of the 
[emergency medical condition]. Therefore, 
practitioners should use great care when 
determining if the medical condition is in 
fact stable after administering chemical or 
physical restraints.7

The determination as to whether a patient 
is stable will depend upon a variety of factors. 
For example, when a provider uses chemical 
or physical restraints to remove the patient 
from immediate danger, providers need to 
remember that these interventions may only 
temporarily stabilize the patient, such that 
the underlying behavioral health problem 
may not actually be sufficiently stabilized for 
discharge or sufficient to ensure an appro-
priate, and EMTALA compliant, transfer to 
another facility. 

Goal: Boarding patients no more 
than four hours
Given the shortage of inpatient beds for behav-
ioral health patients, it can often be difficult to 
find appropriate care for these patients. As a 
result, patients are often “boarded,” meaning 
they are held in the Emergency department or 
another temporary location after the decision 
to admit or transfer has been made. Patients 
can remain in an Emergency department for 
hours, days, or even weeks, and this prac-
tice has become a significant problem across 
the country. Recently, a hospital paid nearly 

$1.3 million, the largest EMTALA settlement to 
date, to resolve allegations that it held patients 
with unstable psychiatric conditions in its 
Emergency department without providing 
appropriate psychiatric treatment.8

The Joint Commission has implemented 
standards to deal specifically with “patient 
flow issues” and to improve the effectiveness 
and efficiency of care while improving patient 
safety and outcomes. The standards address: 

 · collection and utilization of data to 
improve the management of patient flow,

 · provision of safe care to those patients 
being boarded, and 

 · safety of those patients presenting to the 
Emergency department with psychiatric 
emergencies who may need to be boarded. 

The Joint Commission recommends, but 
does not require, that hospitals set goals based 
upon patient acuity and best practices to mini-
mize patient boarding beyond four hours. 
To assist in accomplishing these goals, The 
Joint Commission further recommends that 
hospitals develop a plan to deal with the pos-
sibility of boarded patients. The plan should 
address determining a safe boarding loca-
tion and potential staffing needs (e.g., type of 
staff, specific skills required, where to obtain 
needed personnel). Hospitals should tailor 
the boarding location to the patients’ needs, 
such as offering a quiet atmosphere, a layout 
that permits adequate monitoring of patients, 
and a lack of objects that patients could use to 
harm themselves. Additionally, staff who will 
be responsible for the care and treatment of 
boarded patients should be identified ahead of 
time to ensure they have the specialized train-
ing necessary for treating boarded behavioral 
health patients (e.g., de-escalation techniques, 
medication protocols). 

Hospitals must ensure that boarded 
patients are not overlooked by Emergency 
department staff. They should be periodically 
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monitored for both mental and physical health 
issues. Their care should be recorded in the 
medical record and they should be appropri-
ately transitioned between care staff when 
shift changes occur. Finally, if an accepting 
hospital has been found and a boarded patient 
is to be transferred, in addition to meeting all 
other EMTALA obligations, hospital person-
nel should check the patient’s vital signs and 
other appropriate clinical measures imme-
diately prior to the transfer to verify that the 
patient has remained stable enough for trans-
port and that appropriate transportation has 
been arranged.

Appropriate transportation with qualified 
personnel and equipment
If the hospital is unable to stabilize the patient 
using its available staff and facility resources 
and a decision is made to transfer the patient, 
a hospital must arrange “appropriate” trans-
portation, including the use of qualified 
personnel and equipment that is suitable for 
the patient.9 Further, the hospital may only 
transfer a patient to a facility that has (1) avail-
able space, (2) personnel qualified to care for 
the patient, and (3) agrees to accept the patient 
for treatment. Once the transfer has been 
arranged, the hospital must send copies of 
the patient’s full medical record related to the 
patient’s emergency condition, including avail-
able history, observations, results of diagnostic 
tests and studies, treatments provided, and 
the patient’s informed consent if the transfer 
is made at the request of the patient. Any test 
results or other information not immediately 
available must be sent as soon as practicable 
after the transfer.10 

When deciding what is an “appropriate” 
transfer for behavioral health patients, hos-
pitals need to consider the capabilities of the 
transfer team, time and distance of the trans-
fer to another facility, potential for the patient’s 
condition to deteriorate during transfer, 

security needs of the patient, efficacy and 
duration of medications administered to the 
patient, and the appropriateness of restraints, 
among other considerations. 

When identifying the best method of 
transport, hospitals have several choices — an 
ambulance, police car, private vehicle, or a 
combination of these. Although all forms of 
transportation carry potential risks, hospitals 
need to balance concerns regarding interfer-
ence with the patient’s dignity and self-respect 
with the health and safety needs of the patient. 
Typically, transport by ambulance is consid-
ered as the first option, but this will also be 
the most expensive option, particularly for 
patients being transported to a state-mandated 
psychiatric hospital, which may be located 
hours away. Ambulance transports also take 
the ambulance out of circulation, making it 
unavailable for an extended period to assist 
with other emergencies. And although ambu-
lances can provide medical care and treatment 
en route to the accepting facility, they are 
not always the safest form of transportation, 
because of the type of equipment on board 
and the configuration enabling access to the 
ambulance driver. For example, a patient 
in Utah being transported by ambulance to 
receive mental health care grabbed the ambu-
lance steering wheel and crashed the vehicle, 
seriously injuring all occupants.11 No hospital 
wants to be involved in such an incident. 

It is common practice in many areas to 
utilize police transport for psychiatric patients, 
particularly those who are under an involun-
tary commitment order. However, the stigma 
and ramifications of being placed in a police 
vehicle must be taken into consideration, as 
this may further traumatize patients who 
have already experienced significant stress. 
Additionally, hospitals should evaluate the 
extent of the officer’s training and the type of 
patient being transferred. For example, is the 
patient likely to require medical intervention 
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en route to the accepting facility and if so, 
is the officer adequately trained to render 
such care? 

Finally, sending the patient by private 
vehicle is an option that must be undertaken 
on a case-by-case basis only after careful 
thought and consideration of the circum-
stances. It is the least costly and quickest 
mode of transportation to arrange. However, 
the dynamics between the patient and driver 
will be unknown to hospital personnel. 
Importantly, there will be no clinical per-
sonnel or equipment available if a patient 
experiences any deterioration in his/her con-
dition. Under EMTALA, behavioral health 
patients being transferred to another facility 
are by definition unstable, so the appropriate-
ness and risks of transport by private vehicle 
must be carefully weighed prior to recom-
mending such an arrangement. 

Conclusion
The treatment of behavioral health patients 
involves many complex clinical and legal 
issues. Hospitals must therefore ensure that 
they have carefully developed policies and 
procedures to manage appropriately the treat-
ment of such patients. These policies and 
procedures should address screening and 
stabilizing patients, providing care and treat-
ment to patients boarded in the Emergency 
department, and determining when and how 
to transfer patients the hospital is unable to 
stabilize using its available staff and facili-
tates. Hospitals should also devote adequate 

resources to train its staff members on their 
EMTALA obligations and the relevant hos-
pital policies and procedures to ensure staff 
adherence to such policies and procedures. 
Additionally, the need for detailed and com-
plete documentation cannot be overstated. 
Carefully drafted notes and forms reflecting 
the decisions made regarding the screen-
ing conducted, the presence or absence of an 
emergency medical condition, the stabilization 
of a patient, patient requests for transfer, and 
other decisions made can be crucial to defend-
ing a hospital during a retrospective EMTALA 
review. Finally, staying up to date on CMS’s 
interpretations of its EMTALA regulations 
and enforcement actions will assist hospi-
tals in making any necessary adjustments to 
their policies and procedures and manage the 
regulatory risks associated with the care and 
treatment of behavioral health patients in the 
Emergency department. 




