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If you have any questions that you would like
Roy to answer in future columns, please e-mail
them to: roy.snell@corporatecompliance.org.

Whistleblower

I had an interesting phone call from another association that wanted 
help telling the government about all the problems associated with 
the whistleblower provisions of the Dodd-Frank bill.  The bill says 
that whistleblowers can receive large cash bonuses for turning in a 
company, if there is a prosecution.  Their concern was that the bill 
would cause people to bypass the in-house anonymous reporting 
mechanism, because the government was offering money.  My first 
reaction was one of agreement.  Then I realized that we already had a 
lot of experience with this situation and something didn’t smell right.  
But, we talked quite a bit before it hit me.  

I told them that we try to spend the majority of our time helping our 
members set up compliance programs to find and fix ethics, policy, and 
regulatory problems, so we don’t really get into regulatory lobbying.  I also 
said that we don’t really want to come down in favor of, or in opposition 
to, a regulation we may need to enforce.  I mentioned how independence 
is the key to our success, and we really need to be impartial.

Then I talked a little about their concerns with her.  I really had not 
thought about their concerns, so it was interesting.  At one point I 
said, you know that those who contract with the government have 
had this for 150 years, with the False Claims Act.  It was set up to fine 
those who billed the government for horses but delivered donkeys 
during the Civil War (true story).  If you pointed out a false claim, 
you got bucket loads of money.  The False Claims Act was not used for 
years, and then an enterprising prosecutor dusted off the 150-year-old 
law.  Soon there were hundreds of prosecutors using it.  For the last 
16 years, the government had been actively using the False Claims Act 
to fine those who have billed them for things that they didn’t deliver, 
such as toilet seats, hammers, and medical services.  In fact, so far this 
year, the government has received several billion dollars in fines and 
penalties with the use of the False Claims Act.  Much of that could 
have had a significant payout to whistleblowers, if the government 
started the case on a tip.  The reward is typically in the mid-teens to 

low twenty percent range.  A couple of 
cases resulted in payments to whistleblow-
ers in the tens of millions of dollars.  I told 
my caller that we have a lot of experience 
with this, but that something didn’t seem 
right about their concern that this caused 
people to go to the government first.  We 
have had a lot of experience with the 
potential problems associated with paying whistleblowers, and what 
impact it has had on the use of internal reporting mechanisms.

The conversation that followed was quite interesting.  I said that 
although all industries have not had this experience, many have. I told 
her, off the top of my head, that few people have ever complained about 
the problem of bypassing the internal reporting mechanism.  I told her 
that I think most people would say that most employees give them a 
chance before they report to the government.  I said that almost all the 
stories I hear about a whistleblower who went to the government came 
with a tearful story about how the company ignored them, or worse.

I’ll share a story I had as a consultant.  I got a call from someone 
who wanted me to educate their leadership.  I wanted the job, so I 
sent them a price so low that they couldn’t refuse.  They refused.  Ten 
months later I got a call to come to them ASAP.  I did.  After I did the 
training, they said, “Help us implement a better compliance program 
ASAP.”  I did.  While I was there, I inquired as to the reason for the 
about–face, and I asked where the person was who originally called 
me.  They said that the government had announced that they were 
going to start an investigation over a potential fraud issue.  The person 
who picked up the compliance job had been going through the desk 
of the recently departed employee and found my proposal.  They told 
me she left because they would not fix some problems.  They told me 
she went to the government.  They ended up being found guilty of 
fraud and paid a $2 million fine.  It was a small company, and the fine 
had a big impact.  Before going to the government, she begged them.  
She pleaded with them.  She went so far as to ask them to go through 
training so maybe then they could understand her concerns.  This is 
by no means an isolated case.   Many whistleblower stories begin with 
internal discussions and some receive poor treatment.  It’s easy to call 
these people names.  But before you do, you might think about what 
situation we have put them in.

Can you imagine knowing about the fraud, wondering if maybe the 
government would come in and accuse you of knowing about the 
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problem and not fixing it?  She might have been thinking that if there 
was trouble, her company could decide to throw her under the bus.  
Did she really have a choice?  At the very least, she needed to quit.  

You beg, you plead, and sometimes they ignore you.  They make you 
feel like you are at risk personally and financially for failing to fix the 
wrongdoing.  Think about it.  When you are in the midst of fraud, and 
even if the people who don’t “get” your concerns are good people, you 
get concerned.  You start thinking, “What if I get wrapped up in this?”  
People in this position panic.  They start seeing things very grimly. They 
think that they have to go on record as not being a part of this.  And if 
their leadership won’t stop the problem or listen to them, or worse yet, 
starts treating them poorly, they feel they are left with no option.

Because the False Claims Act (with a bounty) has been used exten-
sively, I called a former OIG agent. I asked him what percentage of 
whistleblowers had reported internally first?  He said, “75%.” I have 
since talked to a whistleblower attorney who, remarkably, reported 
the exact same percentages. I also talked to another OIG agent. All of 
these people deal primarily with cases that are eligible for a bounty and 
prefer cases that were reported internally first.  They were emphatic 
that the reported case was much easier to prove/win.  That means that 
of the people I talked to, more than 75% of cases that are pursued are 
reported internally first.

I also found a special report by the New England Journal of Medicine 
entitled  “Whistle-Blowers’ Experiences in Fraud Litigation against 
Pharmaceutical Companies.”1  They reported that of the 22 cases they 
studied, 18 whistleblowers had given their company a chance first.  
Some were ignored.  Some were ordered to continue doing what they 
were told to do (12 of 22).  Wherever you look, the data indicates 
that our problem is not that a bounty will cause the undermining of a 
compliance program; the problem is that we are ignoring people.

There are many reasons to go to the government that have nothing to 
do with money.  We can pretend it is the money.  We can hope it’s the 
money.  We can explain away our own failure by saying it’s the money; 
but is it really about the money?  I think the money is a secondary 
reason, but the primary reason people do this sort of thing is the way 
we treat them and the concern they have about being accused by the 
government as being part of the problem.

There are a ton of these stories.  In cases like this, almost every whistle-
blower story starts with “They were ignored.”  Many start with “I was 
ignored,” and then they describe the retaliation, shunning, isolation, 

and occasionally, firing.  After seeing all this, it is very difficult to 
understand the concerns about the Dodd-Frank Bill.  At first blush, I 
would say that the money might cause people to bypass their internal 
reporting mechanisms; but upon reflection, it’s really not what I have 
seen after 16 years of very close observation. 

Here is an excerpt from an interview that Adam Turteltaub, our Vice 
President of Membership Development, did with Eric Havian, a 
prominent qui tam lawyer.
AT: What motivates people to go outside the company and knock 
on your door? There’s a supposition that money is the main driver.
EH: The prospect of receiving enough money to replace the lost 
income from being blackballed can give a reluctant whistleblower 
the incentive to come forward, but money is typically not the main 
driver. A number of our clients who have received millions have given 
most of it away. The primary motivator for most people is frustration. 
By the time a potential client arrives in our office, they typically feel 
humiliated and insulted. From their point of view, they have taken 
difficult steps to bring a possible violation to light, tried their best to 
resolve it—all at great personal risk to their careers. They followed the 
Employee Manual. The problem arises when nobody else does.
 Initially, their supervisors might not take them seriously. When an 
employee persists—a risky decision that is often agonizing—a supervi-
sor might respond more aggressively, suggesting that the employee won’t 
advance or indicating his/her career will end if the employee continues 
to pursue the matter.  Eventually, word spreads among co-workers that 
the employee is a troublemaker. Then he/she is socially isolated. The 
employee may become so preoccupied with the matter and so ostracized 
from co-workers that the employee’s performance indeed suffers. That 
failure may be a sign of strong integrity, not weak capability. 
 By the time these potential clients arrive in our office, they are so 
grateful to have someone who will listen to them with an open mind, 
without  defensiveness, that they feel renewed and want to stop the 
fraud in any way they possibly can. Whistleblowers are often the best 
clients. They are  respectful and willing to work hard on their cases, and 
they scrupulously follow instructions. The reason they come to us is 
not just for a potential reward; it’s our willingness to hear what they are 
saying. But, the money certainly doesn’t hurt.

AT: What have the whistleblowers typically done internally at their 
companies to get their story heard before they come to you?
EH: Almost all of them have elevated the issue up the reporting 
chain. It is rare that they have not gone at least two levels above their 
immediate direct report. Typically they have also approached someone 
in Compliance or Human Resources. q

Letter from the CEO   ...continued from page 17
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I called Joe Murphy, and before I told him my view, he jumped in and 
said that government “bounties” really don’t prevent people from asking 
their company to fix the problem first.  He said people go to the govern-
ment because, when they complained, they were ignored; or that when 
they complained, they encountered retaliation.  Joe has been promoting 
compliance programs prior to any record of compliance programs 
existing.  He is a very honest man.  He is very realistic.  I haven’t seen 
whistleblowers go to the government first.  Joe hasn’t seen it.  I’m think-
ing that this is a problem that doesn’t exist.  It’s a red herring.  It’s a shell 
game.  People are trying to convince us that the Dodd-Frank bill is the 
problem, when the problem actually might be.... us.

I decided to call this other association back and tell them the truth.  
I could have skirted around the issue but I told them that it would 
be difficult for us to complain that Dodd-Frank would usurp the 
in-house hotline when we have experience to the contrary.  Wouldn’t 
be too ethical and all that.  I was straight with her.  She seemed bright 
and caring.  I said you know, if you really want to make a difference, 
you should not go tell Dodd-Frank they are wrong; you should 
probably go back and tell your members they are wrong.  If you really 
wanted to help companies, you should tell them to stop ignoring, or 
worse yet, stop treating whistleblowers so poorly.  

The ironies here are fascinating.  The compliance profession doesn’t 
lobby, in part because we feel there is enough lobbying.  In fact, if we 
spent half of the money that we spend telling the government that they 
are wrong on compliance, we just might not get all the regulations we 
are getting.  It’s bizarre really.  We spend billions telling them we don’t 
need the regulations they are writing.  Back at the office, we break 
another law or do something unethical.  Then 
the government writes a longer law or a new 
law.  Instead of putting in an effective process 
for finding and fixing problems (a compliance 
program) we lobby some more, and we fail to 
follow the law, because we are distracted with 
lobbying, which results in more regulations and 
more lobbying, and we miss more problems that 
result in more laws and more lobbying and....    
Albert Einstein once said, “The definition of 
insanity is doing the same thing over and over 
again and expecting different results.”  If we 
want fewer regulations, we should probably stop 
doing unethical things and breaking the laws.  
Lobbyists have been in DC for eons, and the 
government is running out of paper.

We should probably spend as much time on following the rules as we do 
complaining about them.  And the other association is now lobbying against 
a regulation that they claim will do something that we have some evidence 
that it doesn’t do. What they could be doing is telling their members the 
truth.  But alas, as the other great genius, Jack Nicolson said, some people 
can’t handle the truth.  That association’s members are no more likely to 
listen to her than they are to listen to their employee who has concerns.  
Please excuse the sweeping generalization, but don’t excuse the message.  
Many people raise concerns that get addressed.  The point is that too 
many–far too many–are ignored.  They don’t go to the government because 
of Dodd and Frank.  They are going to the government because of us.

Stop spending money trying to get the government to listen to you.  
Spend some money on trying to get your management to listen to 
your employees.   They don’t make themselves whistleblowers – we 
make them whistleblowers.  To some, whistleblowing is distasteful.  
What is really distasteful is making them do it.  You will most likely 
get a chance before they go to the government; maybe not much of a 
chance, but a chance none-the-less.  These people are often shy and 
fearful.  They may not be the best communicators.   They probably 
don’t have much authority.  You really have to be a good listener to 
make up for their shortcomings.  Most of all, if you are not going to 
listen, you really should be sure that they are not treated poorly.  It 
may not be the money that causes them to go to the government.  You 
can get the Dodd-Frank bill repealed and you may not have solved the 
problem.  The money the employee may get really isn’t the problem.  
The problem is that you end up paying big fines and taking a huge 
public relations hit.  It’s in our best interest to listen. n

1. Aaron S. Kesselheim; David M. Studdert; and Michelle M. Mello: Whistle-Blowers’ Experiences in Fraud 
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