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* Big incentives

* Breadth breads ambiguity 2
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ESCOBAR &

IMPLIED CERTIFICATION

"Implied Certification"
means that when one
submits a claim to the
government, one is
certifying compliance
with all underlying
|0ws, ru|es, regu|o1'ions,
and contract terms.
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FCR POST-ESCOBRAR

« $3.7 Billion in total False Claims Act
recoveries (all sectors) in 2017.

+ 65% of all False Claims Act cases have
targeted health care fraud.

+ 491 qui tam actions filed in 2017.

+ 53 non-qui tam cases filed in 2017.

« Escobar has reduced volume of FCA cases
in the first year fo||ow]ng the decision.

» However, Escobar has also introduced
conflict among Federal circuits.

2

The Escobar Firestorm:

What is a
"MRATERIAL”
requirement?
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< ALTITUDE CHANGES

not dispositive

insufficient

government consistently refuses to pay claims in the
“mine run of cases"

« What does the government rouﬁnelr do after having
actual knowledge of the alleged violation?

NOTES

i- Escobar on remand (Ist Circuit) - Conditions of payment
cannot just be ignored!
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- Escobar on remand (Ist Circuit) - Conditions of payment
cannot just be ignored!

- U.S. ex rel. McBride v. thlliburton (D.C. Cir.) - One “could
not ignore what ad'ualhl occurred” when the government
investigated the allegations yet continued to pay.

T TETTINUTIONT WS WAY TUrTTed, VT PYesernTea Cleur €VITence |
that the allegations were not material to the government.

- US. ex rel. Rbbott v. BP Exploration (Sth Cir) - Investigations
by Congress and the DOl cncluded that allegations were
"unfounded” and “without merit”. Such findings “represent
'strong evidence' that the requirements in those regulations
are hot material” to the government.
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'WEAKLY'

KEY PLEADING CONSIDERATIONS:

U.S. ex re. Dresser v. Qualium (C0|i1comio):

Based on Escobar, a False Claims Act complaint
must allege not only the materiality of the false
representations, but then it must also explain
why those misrepresentations are material.

+ Increased opportunity for Motion to Dismiss and
Motion for Summary Judgment.

g

Escobar should be pushing us to investigate
the government's payment policies as well
as their actual practices.
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