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Objectives / Learning Points

• What is (and is not) a whistleblower?  And what makes 
them “tick”?

• Why and how whistleblowers can play a positive role in 
the healthcare system?

• Practical strategies for handling both internal and 
external whistleblowers.
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What is a “whistleblower”?

Working Definition:  

An individual or group of individuals with non-public information about what 
they reasonably believe to be wrongful conduct by otherwise legitimate 
government or private actors, and who report this perceived misconduct to 
appropriate authorities so that corrective actions can be taken.
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The Many Shades of Whistleblowers

• Credibility and accuracy of information

• Involvement in the alleged misconduct (participant vs. observer)

• Employment status (current vs. former)

• Position relative to the organization (internal vs. external)

• Position within the organization (title, role)

• Motivation
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Some Famous Whistleblowers

• Daniel Ellsberg / Pentagon Papers

• Mark Felt / Watergate – Nixon

• Karen Silkwood / Kerr-McGee Nuclear Facility

• Sherron Watkins / Enron

• Jeffrey Wigand / Tobacco Industry

• Frank Serpico / NYPD

• Lt. Colonel Vindman / Ukraine scandal - Trump
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Some Healthcare Whistleblowers

• Dinesh Thakur / Ranbaxy (“Bottle of Lies”)

• Elin Baklid-Kunz / Halifax Hospital (“Crisis of Conscience”)

• Darren Sewell / Freedom Health (New Yorker, “The Personal Toll of 
Whistleblowing” (1/28/19))

• Tyler Schultz and Erika Cheung / Theranos (“Bad Blood”)
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Not Included as Whistleblowers

• Informants 

• Undercover agents  

• Leakers of salacious information 

• Activists 

• Revolutionaries  

• Conspiracy theorists

• Class action tort lawyers
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Common Whistleblower Adjectives 

• Disgruntled 
• Rogues
• Outsiders
• Busy-bodies
• Liars
• Nutcases
• Disloyal
• Anti-American
• Dangerous
• Disobedient
• Malcontents
• Poor team players
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• Strong moral compass
• Individualists
• Crusaders
• Brave
• Independent
• Truth-tellers
• Patriots
• Change-makers
• Obedient to a higher 

authority
• Idealists
• Principled dissidents
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Why the conflicting perceptions of 
Whistleblowers?

“Groupthink”  

vs. 

Individual Conscience

11

The Psychology of Whistleblowing

Human Obedience to Authority:  

“A substantial proportion of people do what they are told to do, irrespective 
of the content of the act and without limitations of conscience, so long as 
they perceive that the command comes from a legitimate authority.”

- Stanley Milgram
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The Psychology of Whistleblowing

Four psychological mechanisms that emerge from Milgram’s experiments:

(1) Authorization

(2) Agentic State or “Doubling”

(3) Routinization

(4) Dehumanization

These mechanisms “can drive members of an organization to dissociate their jobs 
from real human outcomes, and to think with their group minds rather than with 
their own hearts.”  

- Tom Mueller, Crisis of Conscience:  Whistleblowing in an Age 
of Fraud (p. 129)
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The Psychology of Whistleblowing

“When we think as individuals, in the abstract, about the crimes that 
organizations commit, most of us assume that we would resist and 
denounce them.  Disobedience and public denunciation seem the only 
moral choice.

Yet time and again, in actual instances of group wrongdoing, dissenters 
are rare or absent:  most group members suppress their personal values 
and participate in the crime more or less willingly.  

Society routinely accepts, sometimes even commends, those who 
comply with such acts—seeing them as the ‘good soldiers’ who stick 
with their comrades and make the best of a dirty job—while condemning 
as traitors those few who publicly condemn the wrongdoing.”

- Tom Mueller, Crisis of Conscience (p.122-123)
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The Psychology of Whistleblowing

Whistleblowers “disable the mechanisms that their 

organizations rel[y] on to enforce obedience.”

- Tom Mueller, Crisis of Conscience (p. 130)
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The Psychology of Whistleblowing

The ability of whistleblowers to act “was enhanced by a 

certain independence of character, a lack of awe of 

authority often accompanied by a sarcastic sense of 

humor, a sense of options in their lives beyond their 

specific career, a relatively modest need for approval 

from their peers, and a confidence that they could act 

independently and effect real change with their acts.”

- Tom Mueller, Crisis of Conscience (p. 131)
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The Psychology of Whistleblowing

Individual personality characteristics aside, how can 
organizations encourage whistleblowers to speak up?

• Reducing the authority figure’s aura of prestige

• Increasing empathy 

• Providing a dissenting role model

• Accentuating a sense of direct responsibility for 
inflicting harm

- Tom Mueller, Crisis of Conscience (p.129-30)
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Why are whistleblowers important to healthcare 
compliance?

1. Because fraud happens.
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Why are whistleblowers important to healthcare 
compliance?

2. Because the government needs help to find and investigate 
fraud—there is too much of it to handle on its own.  

• Since 1986, DOJ has recovered more than $62 billion in FCA cases.  
The largest percentage is from the healthcare industry.

• In FY 2019 alone, DOJ obtained $3 billion in settlements and 
judgments.
• $2.1 billion (approx. 70%) resulted from FCA qui tam lawsuits.
• $265 million paid to the relators. 

• $Trillions being spent with limited oversight under CARES Act

21

Former Asst. Attorney General Jody Hunt:

“Whistleblowers continue to play a critical role identifying 

new and evolving fraud schemes that might otherwise remain 

undetected.” 

 “Taxpayers have benefitted greatly from these individuals 

who are often required to make substantial sacrifices to bring 

these schemes to light.”

DOJ Press Release 1/9/20:  https://www.justice.gov/opa/pr/justice-department-recovers-over-3-billion-
false-claims-act-cases-fiscal-year-2019
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Why are whistleblowers important to healthcare 
compliance?

3. Because sometimes the government needs a little push to pursue 
fraud as aggressively as it ought.  

“If we wish to deal effectively with rampant fraud, we must ask ourselves if 
the current system is institutionally capable of doing that.  The evidence 
suggests it is not.”

“It seems like every Department of Justice witness paints a rosy picture [of 
their prosecutions], even though the evidence contradicts what they say.”

- Sen. Chuck Grassley, Sept. 17, 1985 (quoted in Crisis of Conscience, p. 23-24)
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Why are whistleblowers important to healthcare 
compliance?

4. Because HHS says that whistleblowers are critical to an effective 
compliance plan.

• An “effective compliance plan” must include . . . “a policy of non-intimidation and non-
retaliation.”  42 CFR 422.503(b)(A)(7).

• “Establishment and implementation of effective lines of communication, ensuring 
confidentiality . . . Such lines of communication must be accessible to all and allow 
compliance issues to be reported including a method for anonymous and confidential 
good faith reporting of potential compliance issues as they are identified.” 42 CFR 
422.503(b)(D).
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Why are whistleblowers important to healthcare 
compliance?

5. Because DOJ will give you credit for listening and responding to 
whistleblowers.

DOJ’s Updated Guidance: “Evaluation of Corporate Compliance 
Programs” (2020)

Poses three fundamental questions:

1) Is the compliance program “well designed”?

2) Is the program “being applied earnestly and in good faith”?  

3)  “Does the program “work in practice”?

25

“We’re not interested in prosecuting mistakes or accidents, or bad 

business judgments.  And we are not looking to prosecute compliance 

professionals.  To the contrary, we view you as the good guys and as 

our allies.  And we want to make sure that when we review a pre-

existing compliance program, or suggest remedial measures, that we 

get it right.”

- Former Asst. Attorney General Leslie R. Caldwell

Remarks to SIFMA Compliance and Legal Society New York Regional
Seminar (Nov. 2, 2015)
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Why are whistleblowers important to healthcare 
compliance?

6. Because whistleblowers can help create a culture of compliance, 
thereby reducing litigation costs and increasing profits.

In an academic study of 2 million internal NAVEX whistleblower reports 
submitted to over 1k publicly traded companies, Profs. Kyle T. Welch (GWU) 
and Stephen R. Stubben (Univ. UT) found a statistically significant 
correlation between:

• an increase in internal hotline reports; and

• a decrease in the dollar amount of government fines

• a decrease legal settlement amounts

27

“Our findings suggest that increased activity in internal WB systems does not 
necessarily imply that companies have more severe problems.  Whereas 

external complaints often reflect a failure of management to address issues 
internally, internal WB reports may instead reflect open communication 
channels between stakeholders and management and opportunities to 

discover and resolve issues before they become increasingly severe and 
costly.  This distinction between internal and external WB is consistent with 

external WB complaints representing, at least in part, a failure of 
management to solicit and respond to issues through internal WB systems.”

- Prof. Kyle Welch and Prof. Stephen Stubben
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Why are whistleblowers important to healthcare 
compliance?

7. Because whistleblowers help temper the profit motive in healthcare, 
thereby creating a more just and humane system for everyone.

• “The practice of medicine should not be commercialized, nor treated as a 
commodity in trade.”  AMA Ethics Guidelines (1934) 

• “Health care is increasingly dominated by large organizations who may 
threaten the values of health care professionals.” Roy Poses, M.D., Health 
Care Renewal.
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Why are whistleblowers important to healthcare 
compliance?

8. Because whistleblowers help level the playing field between 
competitors.

• Increasing number of “outsider” FCA qui tam complaints, many filed by 
competitors. 

• Why should only some providers have to abide by CMS rules and 
regulations?

• Honest providers should not be placed at a competitive disadvantage.
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Why are whistleblowers important to healthcare 
compliance?

9. Because whistleblowers won’t go away.

• Under the FCA, relators have a right to pursue claims even if the 
government declines to intervene.

• Per DOJ (1/9/20), the number of FCA qui tam lawsuits “has grown 
significantly since 1986, with 633 qui tam suits filed this past year – an 
average of more than 12 new cases every week.”

• Recent Whistleblower News Network Survey:  82% of Americans support 
stronger laws to protect whistleblowers who report corporate fraud.

31

Why are whistleblowers important to healthcare 
compliance?

10. Because, in the end, whistleblowers are good for us all.  We are 
better off with them than without them.

“Whistleblowing is a great act of courage and patriotism, yet all too often, 
whistleblowers are treated like a skunk at a picnic.” 

“The Founding Fathers recognized whistleblowing as one of the central 
rights, and duties, of the citizen to his society.  This is about individuals 
healing the disease of bureaucracy and public thievery.”

- Sen. Chuck Grassley, quoted in Crisis of Conscience, p. 23.
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• The Federal False Claims Act imposes liability upon any person who
knowingly presents, or causes to be presented, a false or fraudulent claim
for payment to the federal government, including a federal health care
program.

• Federal healthcare programs include: Medicare, Medicaid, TRICARE, and
Medicare Railroad

False Claims Act 
31 U.S.C. 3729(a)(1)(A)-(C)

34

33

34



11/17/2020

18

• Examples of potential violations of the False Claims Act:

• Knowingly billing Medicare for services that were not provided;

• Knowingly billing Medicare for services that were not ordered by a
physician;

• Knowingly billing Medicare for services that were not medically necessary.

• Private Right of Action:

• The False Claims Act permits a person to bring a civil action on behalf
themselves and the United States Government. This is called a qui tam
action.

False Claims Act Violations 

p35
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The anti-retaliation provision under the federal False Claims Act, Section 
3730(h), grants protection to whistleblowers who suffer from workplace retaliation 
for reporting fraud or unlawful acts in violation of the False Claims Act.

• The provision protects lawful acts done by the employee to stop violations of 
the False Claims Act.

• Provides two kinds of protected activity to employees:

1. Acts done which support a False Claim Action against the employer
alleging fraud on the government, whether brought by the government
itself or in a qui tam suit; and

2. Acts done as an effort to stop a False Claims Act violation.

Anti-Retaliation Provision & Whistleblower Protection

p36
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The anti-retaliation provision permits an employee to bring a cause of action against 
an employer for retaliating against an employee when the employee engages in 
conduct in furtherance of an action under the False Claims Act or other efforts to stop 
one or more violations of the Act. 

• Employee must have an objectively reasonable belief that employer is violating or 
will soon violate the False Claims Act.

• Covers internal reports to the employer of fraud or potential fraud where the 
employee’s allegation of fraud grew out of a reasonable belief of such fraud. 

Whistleblower Protection 

37

To establish the employer retaliated against the employee, 
the employee must allege and prove: 

• That he engaged in a protected activity; 
• The employer knew about the activity; and 
• The employer retaliated against him in response. 

Whistleblower Protection 

p38
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• Employee reports potential billing fraud

• Employee reports that practitioners are not performing services that are required to bill for a certain level of care

• Employee reports that practitioners are documenting and billing for the performance of services that were not 
actually performed

• Employee reports that practitioners are performing services or ordering tests/labs/procedures that may not be 
medically necessary

• Employee reports that practitioners are making false statements in medical records 

• Employee reports that employer is billing for services that were not ordered 

• Employee reports that services were provided at a sub-standard quality where the government would not pay

• Employee reports that services were provided outside the scope of practice, but were billed for

• Employee reports billing federal payors for services that are covered or paid by a study or grant

• Employee files qui tam action against employer while still employed by employer

• Employee testifies against employer in qui tam action

• Employee provides facts and information to the government in furtherance of investigation or action under FCA  

Examples of Employee Engaging in Protected Activity 
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If a court finds that an employer retaliated against a 
whistleblower, the court can order reinstatement of 
employment, award twice the amount of back pay that 
is owed, plus attorneys’ fees and costs. 

Damages Recoverable 
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• Action taken that alters or changes the terms and conditions of the employee’s 
employment because the employee engaged in the protected conduct. 

• Examples include: 
• Demotion

• Altering schedule

• Assigning unfavorable shifts or assignments

• Altering compensation

• Termination of Employment 

• Unfair treatment

• Creating a hostile Work Environment 

• Constructive Discharge

• Giving a Pretextual Reason for taking an Adverse Employment Action

Employers Beware:  What Not to Do 

41

United States ex rel. Carson v. Manor Care, Inc., 851 F.3d 293, 300–01 (4th Cir. 2017)

• Carson alleged that Manor Care had committed fraud upon the government through its 
billing practices, including overbilling for therapy services, billing for therapy services not 
provided, billing non-skilled activities as skilled therapy, and billing for unreasonable and 
unnecessary and at times harmful therapy.   

• Alleged that his employment with Manor Care was terminated due to his repeated 
complaints about fraudulent billing practices. 

• Carson informed management, human resources, and the corporate office of continued 
billing fraud in 2007, multiple times in 2009, with a final complaint to corporate 
compliance in November 2009 and was fired less than a week later. 

Whistleblower Retaliation Cases/What Went Wrong

42
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Mikhaeil v. Walgreens Inc., No. 13-14107, 2015 WL 778179 (E.D. Mich. 2015)(not reported).

• Plaintiff worked as a staff pharmacist at Walgreens in July 2012, and she alleged that her 
employment was terminated immediately after reporting the potentially fraudulent conduct 
to her supervisor.

• Walgreens did not investigate the alleged conduct.

• Mikhaeil testified that she told her supervisor the specific prescription numbers that she 
was concerned about, and therefore her disclosure about potential Medicare fraud was 
sufficiently specific to constitute an internal report alleging fraud on the government. 

Whistleblower Retaliation Cases/What Went Wrong

p43
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Guilfoile v. Shields, 913 F.3d 178 (1st Cir. 2019)
• Guilfoile was a seasoned management professional with 30 years of finance and operational 

experience.

• Guilfoile worked for a collection of health care LLCs, joint ventures, and holding companies 
that included several pharmacies and a specialty pharmacy

• Guilfoile learned that several of his employer’s contracts contained false representations.  He 
believed making false representations to government-owned hospitals about medication 
management services was contract fraud and posed a serious threat to public health and 
safety.

Whistleblower Retaliation Cases/What Went Wrong
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• Guilfoile insisted that his employer amend the contracts to remove the 
misrepresentations; employer refused.

• He then alerted Human Resources department and Director of Operations that they 
should correct the misrepresentations.

• Supervisor invited Guilfoile to his home; supervisor accused him of “going over his head” 
and “airing his dirty laundry” to the Board. 

• Supervisor told Guilfoile he “had to protect his interests and his family.” 

• Supervisor terminated Guilfoile shortly thereafter – no reason given. 

• After termination, supervisor sent letters to Guilfoile threatening to sue him for defamation 
and tortious interference.

Whistleblower Retaliation Cases/What Went Wrong

45

United States ex. rel. Conroy v. Select Med. Corp., 211 F.Supp. 3d 1132 (S.D. Ind. 
2016)

• 3 Plaintiffs; CNO/CEO, Director of Marketing and Director Clinical Services

• Reported that certain physicians manipulated patient stays to maximize reimbursement 
and upcoding

• Whistleblowers repeatedly reported conduct between 2007-2011.  May 2011, met with 
Director of Compliance.

• After meeting, employer started requiring two of the plaintiff’s to submit reports directly to 
the physicians they had reported.

• 2012: Employer instructed CEO to terminate the case managers who had objected to the 
practices or find another job.

Whistleblower Retaliation Cases/What Went Wrong
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Farnsworth v. HCA, Inc., No. 8:15-CV-65-T-24-MAP (M.D. Fla. Sept. 8, 2015)(not 
reported)

• Farnsworth was the VP of Quality and Risk Management for Northside Hospital. Alleged 
fraudulent billing practices by the hospital. 

• Reported 6 instances of fraudulent billing to the CEO, COO, and Director of HR. 4 days 
after submitting a complaint to the Assistant VP for HR, Farnsworth was placed on 
administrative leave, instructed not to contact any employees, and offered severance.

• 1 month later, attorney for hospital sent letter stating that Farnsworth had been placed on 
administrative leave for insubordination.

• Alleged sufficient facts to prevent dismissal of complaint.

Whistleblower Retaliation Cases/What Went Wrong

47

1. Ensure your organization has a robust hotline process and employees know how to use 
it. The most dangerous whistleblower problems are the ones you don’t know are out 
there.

2. Treat those reporting alleged violations with respect. An employee who brings an 
allegation of fraud to compliance or human resources should feel like they are being 
listened to, taken seriously and treated with respect for coming forward.

3. Keep in mind that the allegation does not have to have merit for the whistleblower to have 
a retaliation claim.

4. Take a hard look at the communication process from human resources to 
compliance. When a whistleblower complains to human resources and it never reaches 
compliance, it’s a missed opportunity to do damage control on any compliance problem 
and increases significantly the likelihood of a qui tam case.

Avoiding Whistleblower Retaliation Cases – Ten Tips From the Front 
Lines

48
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5. Take a close look at the communication process from compliance to human 
resources. When an employee brings an alleged violation to compliance it could be:

- A real compliance problem
- A mistaken belief, defensive strategy or malicious act
- Some combination of these two issues

Coordinated handling between compliance and human resources is critical 
to avoiding potential retaliation liability.

6. Treat all documentation as if a jury is going to see it and evaluate your credibility, honesty, 
and motivation by what you write. Keep in mind the delete function on your computer only 
ensures that YOU can’t see what you wrote, not that it can’t be retrieved in litigation.

7. In interviewing and meeting with whistleblowers, keep in mind that all cell phones can also 
be little tape recorders. Conduct interviews and conversations as if a jury were going to hear 
every word you say.

Avoiding Whistleblower Retaliation Cases – Ten Tips From the Front 
Lines

49

8. Consider using an exit interview form that includes a signed statement by the employee 
that: (1) they are not aware of any compliance problems; (2) they have reported any 
compliance problems there were aware of (when and to whom); and/or (3) any unreported 
compliance problems are being reported now (with details). 

9. Keep in mind that compliance officers have also been whistleblowers.

10.Breathe easy! There is no compliance problem that can’t be resolved. 

Avoiding Whistleblower Retaliation Cases – Ten Tips From the Front 
Lines
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Questions?
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