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* Disclaimer *

The views and opinions expressed by the panelists are their own and 
do not necessarily reflect the views of  their respective employers and 
should not be construed as such.       
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What is Telemedicine?

• According to the AMA, it includes:

• Interactive Services—real-time 
interaction between providers and patients

• Remote Monitoring—medical 
professionals monitoring patients (e.g., 
“telestroke”)

• Store and Forward—transmission of  
medical data, such as images, to a physician 
for assessment
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Telemedicine Opportunities 

• 76% percent of  U.S. hospitals and health systems either 
have in place or expect to implement a consumer 
telehealth program by this year.

• The global telemedicine technologies market, including 
hardware, software, and services, was valued at $38 billion 
in 2018.  

• This market is projected to grow by 18% annually over 
the next six years, reaching $103 billion in 2024. 

• About 90% of  surveyed healthcare executives report that 
their organizations have already begun developing or 
implementing a telemedicine program.
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Telemedicine & Medicare

• Medicare paid a total of  $17.6 million in 
telehealth payments in 2015, compared 
with just $61,302 in 2001.

• Put another way, that is a growth 
of  28,600% in 14 years. 

• Telehealth is expected to continue this meteoric growth in coming years.  

• And, as a reflection of  this, Medicare offered significant waivers with respect 
to telemedicine compliance during COVID-19.
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Telemedicine During COVID

• In response to COVID, CMS took temporarily 
expanded the scope of  Medicare telehealth to allow 
Medicare beneficiaries across the country—not just 
in rural areas—to receive telehealth services from 
any location. 

• CMS also added 135 allowable services that 
beneficiaries could receive via telehealth. Examples 
include emergency department visits, initial nursing 
facility and discharge visits, and home visits. 

• Medicare also ensured that health care providers like 
physicians were paid for these telehealth services at 
the same payment rate as they would receive for in-
person services. 
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Telemedicine & Medicaid

• States have considerably more flexibility in 
structuring telemedicine in the Medicaid context

• 49 States and DC provide reimbursement for some 
form of  live video in Medicaid fee-for-service

• 20 States reimburse for Remote Patient Monitoring

• 15 States reimburse for Store and Forward 
Telemedicine Services
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Telemedicine and Medicare

• Given the growth of  telemedicine, regulators 
and prosecutors have started taking note.  

• In April 2018, HHS/OIG found that roughly 
31% of  telemedicine claims were improper.

• HHS/OIG specifically recommended an action 
plan CMS regulators to use to address improper 
use for of  telemedicine.
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Telemedicine Risks

• In one of  the first cases, in October 2018, 
DOJ announced an indictment in 
Tennessee linked to a “billion-dollar 
telemedicine fraud conspiracy.”

• According to the indictment, the 
defendants set up an elaborate 
telemedicine scheme in which a 
telemedicine company “fraudulently 
solicited insurance coverage information 
and prescriptions from consumers across 
the country.”  
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More Prosecutions from DOJ Related to 
Telemedicine
• In December 2018, the US Attorney’s 

Office in Utah announced a multi-
million False Claims Act settlement

• The United States alleged that the 
company violated Medicare’s 
prohibition against telephone 
solicitation of  covered products to 
beneficiaries.
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Key 2020 Telemedicine Prosecutions

• Two months ago, DOJ announced charges against 
more than 300+ individuals in a telehealth-related take 
down.

• These cases spanned the country and involved various 
telemedicine schemes.  
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Key Features of  2020 Telemedicine Take-Downs

• The following attributes appear present in many of  the alleged 
telemedicine fraud cases:

• Unnecessary medical orders;

• Physicians not seeing the patients;

• Physicians reflexively ordering the same DME/prescriptions for all patients;

• Physically impossible treatment plans (e.g., seeing 100+ patients a day).

Slide 16

Take-Aways from Government’s Enforcement 
Actions
• While there have been a dearth of  public cases so far, a few salient points 

can be gleaned from the government’s actions to date.  

• Of  course, each case is unique and is judged on its own merits.  

• Nonetheless, these data points are illustrative for healthcare providers 
interested in pursuing telemedicine. 
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Key Warning Signs from Tennessee Indictment

• In the Tennessee case, some of  the relevant considerations giving rise to 
the criminal indictment included:

• Soliciting insurance information from patients across the country;
• Selling products at increased, marked-up prices;
• “Concocting” information about the efficacy of  products;
• Creating an “intentionally deficient customer service designed to stall consumer 

complaints”; and 
• Marketing weight-loss and cannabis products but actually selling different 

reimbursable products once patients picked up the phone calls.
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Key Warning Signs from Utah FCA Case

• In the Utah case, some of  the relevant considerations giving rise to the 
civil settlement included:

• The company violated Medicare’s prohibition against telephone solicitation of  
covered products to beneficiaries;

• The company indiscriminately sold multiple Durable Medical Equipment 
products to all beneficiaries on the same phone call; and

• The company created prescriptions that were then sent to prescribing physicians 
(as opposed to the physicians creating the prescriptions).
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Key Warning Signs from CMS Report

• CMS identified the following problematic features of  telemedicine 
claims:

• Claims where the beneficiaries received services at non-rural originating sites;
• Claims billed by ineligible institutional providers;
• Claims were for services provided by an unallowable means of  communication;
• Claims were for a non-covered service; and
• Claims were for services provided by a physician located outside the United 

States. 
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Compliance Strategies

• Providers interested in telemedicine would be well-served by erring on 
the side of  caution as the regulatory landscape is still being developed.

• Nonetheless, we outline ten practical suggestions for helping to develop a 
compliant telemedicine program that will survive scrutiny.  

• We caution that, ultimately, no solution will ensure that a regulator won’t 
ask questions.  But, the more that can be done on the front end to ensure 
compliance, the better the prospects on the back end.
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Strategy #1: Ensure Patients Are Telemedicine 
Eligible
• Medicare only reimburses for care in the telemedicine setting when the 

patients receiving care are in rural settings (or otherwise meet other 
specific criteria).  While this has been relaxed a bit, compliance and 
diligence is still required.   

• When developing your telemedicine program, make sure that the patients 
receiving these services are actually eligible.  

• To that end, carefully scrutinize your patients’ demographics and current 
location.  Only bill for those services that meet eligibility requirements.
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Strategy #2: Make Sure Telemedicine Providers are not Reflexively 
Ordering the Same Orders Each Time

• A key focus appears to be where each and every patient receives the same 
orders/prescriptions—regardless of  the patient’s actual medical needs.

• Therefore, caution should be taken to carefully review orders and make 
sure that these orders are tailored to the patient’s individual needs.

• The rationale for any order should be clearly documented.  
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Strategy #3: Make Sure You’re Using Approved 
Communications Equipment
• In general, practitioners must provide telehealth services using an 

interactive telecommunications system (42 CFR § 410.78(b)).

• Generally, interactive telecommunications systems do not include 
telephone, fax, or email (42 CFR § 410.78(a)(3)) (with modest exceptions 
for patients in Alaska or Hawaii). 

• These interactive communication systems must allow real-time 
communication with both audio and video between the beneficiary and 
the practitioner.
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Strategy #4: Make Sure You’re Only Providing 
Covered Services
• The CMS website lists allowable 

telehealth services and corresponding 
HCPCS codes.

• Make sure that you only provide services 
that are actually covered by telemedicine.  

• Note that the list changes annually so 
practitioners would be well-served by 
reviewing the list of  services covered.
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Strategy #5: Make Sure the Telemedicine 
Provider is Located in the United States
• In general, Medicare payment is not allowed for services provided 

outside the United States. 

• The Medicare Benefit Policy Manual states that the professional services 
of  a physician are covered if  provided within the United States.

• This has historically been an audit focus for CMS.  Accordingly, make 
sure your telemedicine providers are located in the United States.  
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Strategy #6: Be Mindful of  Medicare’s Anti-
Solicitation Provisions
• In general, Medicare bans unsolicited calls to Medicare beneficiaries (or 

potential beneficiaries).  Therefore, make sure you are calling only on 
those that have opted-in to receive telemedicine calls.  

• While there has been some loosening restrictions—e.g., agents may now 
send unsolicited emails to potential beneficiaries if  there is an opt-out 
option—these loosening restrictions do not apply to telephone calls.  

• Therefore, obtaining—and documenting—patient consent is critical.
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Strategy #7: Adopt a Whistleblower Hotline

• As the cases in Utah demonstrate, a leading cause of  potential healthcare 
fraud investigations originate with whistleblowers filing suit under the 
False Claims Act.

• Therefore, a best practice in telemedicine—or any setting—is to adopt an 
internal whistleblower hotline where complaints can be raised internally.  

• Ensuring that employees know about the hotline, trust the hotline, and 
use the hotline is critical to any hotline’s ultimate success.
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Strategy #8: Remain Vigilant with AKS 

• The government’s prosecutions to date have taken issue 
with improper financial relationships between 
telemedicine companies and the companies who 
make/supply Durable Medical Equipment/prescriptions.  

• The government has scrutiny these relationships under 
the Anti-Kickback Statute.  

• Therefore, as in any healthcare practice, carefully 
scrutinize the arrangement between the telemedicine 
company and any other vendors, ensuring that all 
arrangements pass regulatory muster.
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Strategy #9: Document, Document, Document 
(and Record)!
• Most healthcare practitioners know by now 

that files need to be documented thoroughly to 
withstand audits and scrutiny.  So too in the 
telemedicine context.

• A best practice is to invest in recording of  
phone calls.  This is often a telemedicine 
company’s best line of  defense in rebutting 
patient complaints and other allegations.  

• With the rapidly decreasing costs associated 
with this technology, recording of  calls will 
likely be the new baseline expectation.
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Strategy #10: Mine Your Own Telemedicine 
Data
• A best practice for all healthcare 

practitioners, particularly high-volume 
practices, is to carefully review and mine your 
own billing and prescribing data.

• Of  most importance, look at the top 
prescribed products and the top referrals.  
The government will likely look at this data, 
so it is best to review this same data set.

• For patients receiving anomalously high 
number of  referrals/products, be sure that 
the medical files document the need for these 
referrals/products.
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Questions

• Jason Mehta
jmehta@bradley.com
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