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“"Marcia, do we have anyone in legal who's
fluent in both '"Mumbo’' and ‘Jumbo'?”
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Program Objectives

‘ Treating Provider Role in Legal Cases ‘

3

‘ Provider Rights, Obligations, and Options |

T

‘ HIPAA Requirements and Pitfalls |

&

How LPC Guidance and Education to Providers
Can Protect Your Institution

UW Medicine

Treating Provider Role in Legal Cases

UW Medicine



6/1/2020

A Treating Provider is a Neutral Witness

UW Medicine

A Treating Provider is a Fact Witness

@

Providers Need to Understand the Difference

UW Medicine

Fact




What is a Fact Wltness?

Treater

Role

Neutral Party

¢ Directly involved in event (patient care)
* Testify solely about personal knowledge

* “Eyewitness” to own care/charting (or of those
supervised)

* To “verify” records to admit into evidence
 Not their job to prove/defend a case

¢ Ok to discuss medical conclusions

AN

« Civil/Divorce: Set by court rule; many attorneys
willing to pay more; discuss first

* Criminal/Dependency: Providers typically don’t
charge (unless forensic witness)

¢ Work Comp: L&l has a separate fee schedule

AN

What is an Expert Witness?

Different
Meaning

In-Depth
Knowledge

Retained

* Providers are “experts” at what they do, but...
¢ An expert in a legal case has a different meaning

 Attorneys may try to take advantage of provider
expertise and claim they are a “medical expert”

\

» Not directly related to incident (care)
« Offers opinion relevant to their expertise

* Entitled to fees commensurate w/profession

4
~

* Retained specifically to support one side

 Reviews entire record to form present-
day/hindsight opinions

¢ Must defend those opinions as challenged

N\
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ABSOLUTELY !
WHERE THERES
SMOKE THERE'S FIRE .

UW Medicine

Provider Rights, Obligations,

and Options

UW Medicine

10



6/1/2020

Provider Rights, Obligations, and Options

What are
their rights,

obligations,
and options?

11

It depends!

|

(You knew that
was coming,
didn’t you?)

Type of case
Type of request

" UW Medicine

Types of Cases

Civil
(lawsuit) |-

™
v AN

Dependency Criminal

Divorce/
Custody

12

Work Comp

CIVIL CASE:

Lawsuits — Personal Injury, Medical
Malpractice, MVA, etc.

Person/entity (plaintiff) claims that
another (defendant) failed to carry
out a legal duty owed.

Plaintiff’s burden of proof =
preponderance of the evidence
(51% in their favor / “more likely
than not”).

May ask court to force fulfillment
of the duty or for compensation.

UW Medicine
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Types of Cases

CRIMINAL CASE:
— ) Plaintiff (gov't on behalf of the
Civil people of USA/State/City)
| (lawsuit) | prosecutes through applicable
Y J ™ Prosecutor’s Office.

\\

( B Prosecutor’s burden of proof =
Dependency Criminal beyond a reasonable doubt.

Patient/Victim is NOT responsible
for the case. Prosecutor is in
charge.

Divorce/
Custody

If found guilty, defendant may pay
a fine or go to jail.

Work Comp

HIPAA exception MAY apply for
child abuse/neglect cases.

13

WORK COMP:

il MANDATORY — State law requires
(lawsuit) | cooperation with state L&l cases.

HIPAA exception (no patient
authorization needed except for
heightened confidentiality PHI —
mental health, STDs).

Dependency Criminal J

Request the patient’s L&I claim
form (“SIF-2") to verify (it also
includes an authorization which

| Tme/“ could then cover the heightened
Custody J Work Comp confidentiality PHI).

B Attorney conferences and
testimony requests most common.

14
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Types of Cases

Civil
(lawsuit)

Dependency ‘ Criminal J

Divorce/

Custody Work Comp

15

DIVORCE/CUSTODY:

Divorce case = public.
Often very contentious.

Special caution to testify only
about the patient or direct, factual
observations.

May be difficult to determine who
can legally authorize disclosure for
a child patient.

May need to request copy of
Parenting Plan for a child patient.

Types of Cases

Civil
= (lawsuit) | ..
///' - N .
Dependency Criminal J

Divorce/ Work Comp

Custody

16

DEPENDENCY:
Juvenile court = not public.

Attorney General (AGO) pursues
for termination of parental rights.

May be difficult to determine who
can legally authorize disclosure for
a child patient.

HIPAA exception MAY apply
depending on circumstances.
Court Order often provided.

Typically VERY short notice, but
goes to stand-by status.

Telephone testimony is frequently
allowed.
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Types of Attorney Contacts

Dec\arat'\on ODePOSItIOn

Resolution /

{(\%
Pee \
@

17

Types of Attorney Contacts

O Deposition

O Declaration

Resolution 4

® Meeting

Civil = Optional — only OK for plaintiff, not OK for defense.
Criminal = Joint meeting with both sides recommended.

Work Comp = Mandatory — either patient or employer attorney.

* Can sometimes streamline/eliminate future testimony.
* Residents/Fellows defer to the Attending who oversaw care.

* HIPAA = Need Authorization, Court Order, or HIPAA Exception.

18
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Types of Attorney Contacts

O Deposition

Resolution 4

e{\(\%

® Declaration
Written legal statement; under penalty of perjury, cross-examination.
No obligation to sign Declaration; but it may preempt testimony.
HIPAA requirement = Authorization or HIPAA exception.
Attorneys draft initial version, but PROVIDER is in control of content.
Review carefully. Verify changes/deletions made before signing.

Have to defend expert opinions. Ok for medical conclusions.

Providers don’t attest to billings or authenticate records.

20

Types of Attorney Contacts

oW

@ Declaration O

Resolution 4

ee»(m%

® Deposition
Formal oral statement under oath; penalty of perjury.
“Discovery” deposition = fact-finding tool.
Attorneys learn what relevant info witnesses have.
HIPAA = Need Authorization, Court Order, or HIPAA Exception.
Both sides attend and a court reporter records what is said.
Scope of questioning is broader than at trial.

“

‘Perpetuation” deposition = trial testimony recorded ahead of time as an
alternative to a testimony in person.

10
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Types of Attorney Contacts

Dec\a\'aﬁon ODePOSItIOn

Resolution /

ee{\(\%

oW

® Trial Testimony

* Formal oral statement under oath; penalty of perjury.

* Takes place in courtroom with judge/jury and all parties.

* Much more streamlined questioning.

* HIPAA = Need Authorization, Court Order, or HIPAA Exception.

* Civil = In person or can ask for video perpetuation deposition.

* Criminal = In person is required.

* Dependency = Phone testimony is allowed. )
UW Medicine
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HIPAA Requirements and Pitfalls

UW Medicine
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Who's there?
HIPAA.
HIPAA, who?

| can’t tell you.

UW Medicine

23

Why is Ensuring Provider Compliance Important?

Maintain
Reputation /
Community

o |
\P”VaCY- \ Trust!

Duty to
Protect Patient

Institution
Responsible
for Employee
Actions!

UW Medicine

24
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HIPAA Pitfalls

/ LCCIUE  s)ip of the
| infoduring lip before
L scheduling ROI

received

“I only saw
him that

onetimeto |

treat his..” /4

Oops! Inadvertent Disclosure!

UW Medicine

26

What an Met IPAA Reuiremts? |

’ HIPAA | Notice of

‘ Authorization Court Order

Exception Intent Law
Subpoena not .
|| ROIMUST be | “Order unless | Child | | Usually used
Valid . - abuse/neglect for records
judge signs
Cover right | | Written Order | | WA Work Comp | 14 davs’ notice
parties from judge (except HC-PHI) ¥
Verbal Order at Accounting of If no objection,
| Not expired - trial from judge | Disclosures — may comply
(not retroactive) needed with Subpoena
(NOTE: OK to Accounting of NO heightened
“— access chart ‘—  Disclosures ‘| confidentiality
w/o ROl) needed PHI

UW Medicine
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How Can LPC Guidance and Education to

Providers Protect Your Institution?

UW Medicine

27

Providers Need Support

It is important to help providers understand:

The WHY

The process (to demystify it and help them know what to expect)

Their neutral role and that they are not a target

Their RIGHT to limit involvement to their own care

UW Medicine

28
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Providers Need Support

@{It is important to help providers understand:

Whether the involvement is mandatory or optional

What to consider when deciding to participate or not (if optional)

What HIPAA requirements are involved

When they should reach out for HELP

29

“Soup of the day? Mumbo Jumbo Gumbo.”

30

15



6/1/2020

Common First Questions

B Yes, usually, not always

e It is important for institutions to support their providers regarding
legal matters related to patient care and promote an atmosphere of
cooperation.

Why? \ Evidence

* It is also important to understand the WHY.

e Attorneys need provider testimony to submit medical records and
treatment info as evidence in legal cases.

UW Medicine

31

Evidence \l

Treating
Provider

UW Medicine

32
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|5

“We have testimony that you walk like a duck and you quack
like a duck. Tell the court—are you a duck?”

Providers Need to Understand the Terms

6/1/2020

UW Medicine

¢ A formal legal statement made by a witness under oath.

¢ A type of pre-trial testimony where attorneys discover what info witnesses know.

‘ Subpoena y
* A legal document requiring one to appear to testify.

‘ Declaration
¢ A written legal statement sometimes used in place of testimony.

UW Medicine

34
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Subpoenas

Coordinate
Records

Validity

Concerns

UW Medicine
35
Subpoena Types
Subpoena =
‘ SUbRoctia Duces Tecum
|| Legal Document | | Requires prog:luc‘non
of materials
Requires person to Materials under a
appear and testify person’s control
| Incourtorat Defer to Med Recs
deposition for copies of chart
| Itcancome from _ | Or have attorney re-
either side issue to Med Recs o
UW Medicine

36

18



6/1/2020

Subpoena Types

Deposition Trial
Subpoena | Subpoena |
— 5 court days’ notice — “Reasonable” notice
| Some flexibility to | | Time period defined
schedule by court
They come to | Witness goes to
witness them
| Still NEED L Still NEED
Auth/Order Auth/Order -
UW Medicine
37
Subpoena Parts
| Issuing
Attorney |
UW Medicine
38
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UBPOENA SAMPLE]

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THESTATE OF WASHINGTON, )] No: 18-1-00000-0 SEA
)
Plamtiff, )
vs. ] SUBPOENA
)
JOHN DOE. )] Charge: Assault in the First Degree
)
Defendant )
TO: Dr. John Smith Patient Name:
Harborview Medical Center Record Number:
323 9th Avenue, Box 339733 Treatment Date:

Seattle, WA 98104

You are hereby commanded to be andappear at the Superior Court ofthe State of Wa
King Commty an 2018, or as directed by the Prosecutor’s Office, at W334 King County
Cowurthouse, 516 Third Avenue, Seattle, Washington, where youwill be directed to a courtroom ofthe
Superior Courtto give evidence on behalf of the Plamtiffin the above entitled cause and to remainin
attendance at said Court until discharged. Your failure to appearmay be considered contenmpt of court
and may resultin your arrest.

NOTICE: Upon receiptof thi callparalegal at(206)

email him/herat

Dated: 2018
James P. Attomey, WSBA 2
Attomey(s) for the Plamtiff, State of Washington
King County Prosecutor’s Office
Homicide and Violent Crimes Unit
W554 King County Courthouse
516 Third Avenue
Seattle, WA 981042383

SHERIFF'S RETURN
THEREBY CERTIFY that I personally served the sbove subpoena on ezch person whosename s encircled hereonby
(giving himher 2 true copy hereof) lesving 2 true copy hereof 2t the place of his her sbods with viz e-mail) in Kimg

County, Washington onthe __* day of ,2018

SHERIFF'SFEE: John Urquhart, Sheriff
Service s King County Sheriff s Office
Travel s

Total 5 By

[SUBPOENA SAMPLE]

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

JANE SMITH ) No: 18-2-00000-0 SEA
Plaintiff, )
vs. )

) SUBPOENA DUCES TECUM
JOHN DOE )
Defendant )
)
)

THE STATE OF WASHINGTON TO: Dr. John Smith

Harborview Medical Center
325 9th Avenue, Box 339733
Seattle, WA 98104

You are hereby commanded to be andappear at the place, date, and time specified belowto testify
atthetaking of a depositionin the above casein the presence of a court reporter.

Place: Harborview Date: 2018 Time:__pm.
325 Ninth Avenue
Seatile, WA 98104

Youare further commended to produce and permit for inspection and copying the following
documents ortangible things atthe place, date, and time specified below:

All medicalrecords, bills, comrespondence, charts, documents notes, memorandh. files, reports
x rays, film, photographs, diagrams, videotape racordings and any and all othermaterials
regarding the above-named action, in which youhave in your possession pertaining to

.DOE:
Place: Harborview Date: 2018 Time: _pam.

325 Ninth Avenue

Seattle, WA 98104
Issuing Officer Signature and Title: Dated: 2018

Attomey

JamesP. Attomey, WSBA#__
MY LAW FIRM
222 Main Street

Seattle, WA 08104

Counsel for Defendants

20
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Subpoena Parts — Scary Language
)

\ “YOU are commanded...” |

e

[ “Herein fail not at your peril.” l
| |

“Failure to comply may result in
contempt of court, and your arrest.”

UW Medicine

41

s it a Subpoena or a Lawsuit Against Them?

Providers need to know the
A difference between a Subpoena A
and a Complaint/Summons to

make sure they and institution
receive the appropriate
support/protection (and comply
with related deadlines)

UW Medicine

42
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Providers Need to Call Risk Management ASAP If:

Provider or
Employer a
Party

Standard of
Care Issue

UW Medicine

43

[SUBPOENA SAMPLE]

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

JANE SMITH, ) No: 18-2-00000-0 SEA
Plaintiff, )
Vs, )
) SUBPOENA DUCES TECUM
JOHN DOE, )
Defendant )
)
)
THE STATE OF WASHINGTON TO: Dr. John Smith

Harborview Medical Center
325 9th Avenue, Box 339733
Seattle, WA 98104

You are hereby commanded to be andappear at the place, date, and time specified belowto testify
atthetaking of a depositionin the above casein the presence of a court reporter.

Place: Harborview Date: 2018 Time:__pm.
325 Ninth Avenue
Seatile, WA 98104

Youare further commended to produce and permit for inspection and copying the following
documents ortangible things atthe place, date, and time specified below:

All medicalrecords, bills, comrespondence, charts, documents, notes, memoranda. files, reports,
x rays, film, photographs, diagrams, videotape racordings and any and all othermaterials
regarding the above-named action, in which youhave in your possession pertaining to

.DOB:

Place: Harborview Date: 2018 Time: _pam.
325 Ninth Avenue
Seattle, WA 98104

Issuing Officer Signature and Title: Dated: 2018

Attomey

JamesP. Attomey, WSBAZ
MY LAW FIRM
222 Main Street

Seattle, WA 98104 WA M eadieime
Counsel for Defendants UW Medicine
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“Help! | got subpoenaed!
What do | do?”

How an LPC Can Provide
Guidance and Reassurance

“The doctor is in court on Tuesdays and Wednesdays.”

6/1/2020

UW Medicine

UW Medicine
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What if the Subpoena is Not Valid?

Notice e Dep -5 court days’ notice
(short) « Trial — “Reasonable” notice

Location * Dep — They come to witness
CIEE=rMl * Trial — Witness goes to them

». * Process service

Not served not encouraged

(EICESAETIR o Could serve
\ ¥ witness at home!

Providers need to understand they cannot ignore!
Defects can be resolved by communicating with attorney.

Providers can call Risk Management for guidance, if needed. UW Medicine
47
What if the Subpoena (SDT) Seeks Records?
| Proper Records Subpoena
Must be I . . .
sl (WL \/3lidation to verify:
SR ﬁ;asg:g Rel . Records are
Cu stgo dian T:;SIEIS Record is trac!(ed as
R complete reql;;r\t;d by
UW Medicine
48
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Now What? What Guidance Can an LPC Offer?

.4l * Help provider to NOT panic
» Offer guidance and reassurance

¥ 4 et Resident and Fellow Trainees Know
they should defer to the Attendings

§ « Instruct them to coordinate availability
(A provider should never just show up)

e If trial, they can seek 15t witness spot of day

S

 Out-of-town trial? They can discuss options

49

What Should a Provider do if Not Available?

|| «Communicate! Reschedule with attorney.

D9p05|t|0n «Offer after hours if needed to minimize

disruption to patient care.

SU bpoena «NOTE: Attorney not obligated to change
date, but most are willing to coordinate
’| mutually agreeable time.

b [ Trial subpoenas list only first day.

. *Contact attorney for actual date/time.
Trial .
*Never just show up.

*Trial calendars are unpredictable.

Subpoena

*Discuss phone testimony or video
perpetuation deposition, if options.

50
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What if a Patient/Attorney
Asks for an Opinion About
Care by Another Provider?

cAfuid | BIN

Expert Oplnlons About Others

| Providers should be aware of what they may be h
Prowders getting into
Should Be » They may then be properly subpoenaed as expert
Aware witness on the case
'| e They will have to defend those opinions
4
_‘ D
. « Different providers can have different views on clinical
leferent ‘ care - “What would you have done...?"
Views ¢ A provider may not have the complete info
.4
™
¢ Expert questions may be deferred to an expert in the
Defer as case (if wish to stay fact witness):
: ¢ “lam happy to testify about the care | provided, but |
Appropriate am not serving as an expert in the case. | would ask
\ you to redirect your question to a retained expert.”

52
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Testimony Tips a Legal Proceedings

Consultant Can Offer to a Provider

“You must tell the truth, the whole truth, and nothing but the truth, pinky swear.”
CartoonStock.com

6/1/2020

UW Medicine

UW Medicine
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Testimony Tips for Providers

A

Tell the truth, even if
unfavorable to one side or
the other.

A

Answer only question
asked; don’t volunteer info.

A

Answer only one question
atatime.

A

Limit testimony to facts of
the care you provided or
supervised (if wish to
remain as fact witness).

Listen carefully to every
question. Take a pause.

If you don’t understand a
question, ask to clarify.

Answer with language you
feel comfortable using.

Speak slowly, clearly, and
audibly.

56

Testimony Tips for Providers

A

Neutral Role — Not there to
prove/defend a case or take
sides; just relay factual info.

A

If presented with a
document, read it carefully
before answering.

A

For hypothetical questions,
bring back to actual care.

A

Don’t bring documents not
appropriately requested.

Defer questions regarding
other providers to them.

Do not guess or speculate.
“I don’t know” is OK, too!

Objections are routine:

Deposition - OK to answer
Trial - Wait for the judge

If needed, speak up re
inappropriate behavior;
your words will be reflected
in the written transcript.

28
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Helpful Tips for Staff to Preempt Provider Anxiety

[e] [e]

[ Patient Info l [ Civil Lawsuit

[ Case Number l

Attorney Conference [ Deadline Looming l

5] [+] [=3 [+
Attorney info . Jurisdiction . L
53 53 5] C [

[ Attending/ Resident l [ MVA l [ Parties Involved l [ Deposition l Deposition Deadline

53 53 3
Med Malpractice . . i
{claims re hosp?) Trial Testimony Trial Date
o
Criminal
Work Comp
(get L&I Form)
5]

Divorce/Custody

IGI

IGI

Dependency

UW Medicine
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Takeaways for Providers from an LPC

S — e

Fact oI
Wi NOT I Responsible
itness
a Target = for

\ RCE y_ v Outcome

NOT
Records

\Custodian |
UW Medicine

HIPAA
Compliance

\

58
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Takeaways for Your Institution to Have an LPC

e

Informed '} Cooperative
Providers ( Atmosphere

Compliant

Providers
= Less - = Less = Less
\Confusion @ . Disruption vxposure

Empowered Y Neutral
Providers Providers

= Less | = Less

\Anxiety ' Qntention
UW Medicine
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“The People rest, Your Honor.”

UW Medicine

60
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QUESTIONS?

Brandy Bewley, PP, CLP-SC, RP

Legal Proceedings Consultant
UW Medicine, Health Sciences Risk Management
Phone: (206) 744-9573, E-mail: bbewley@uw.edu

UW Medicine
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