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Agenda 

• Fraud Introduction
• Past Lessons 
• Current Programs 

o CARES Act
 Payment Protection Program 

o Taxpayer Certainty and Disaster Tax Relief Act of 2020
o False Claims Act (“FCA”)

• Recent Enforcement
• Precautionary Measures 
• Defending an Investigation 
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Introduction to Fraud Investigations

• Why such aggressive fraud enforcement under the CARES Act?

$2 Trillion Aid Package
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How an Investigation Begins

• Early Warning Signs:

oIndependent Audit under the Recovery Audit 
Contractor Program (RAC’s)

oAdministrative Demands
oCivil Investigative Demands
oAgent Interviews
oGrand Jury Subpoenas
oTarget or Subject Letters
oExecution of Search Warrants
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Learning From the Past:
TARP’s 3-Pronged Oversight

To protect Troubled Asset Relief Program (“TARP”) funds 
from fraud, lawmakers created a 3-pronged approach to 
oversight, including:

• The Financial Stability Oversight Board (FSOB)

• A Congressional Oversight Committee

• A Special Inspector General for TARP funds (SIGTARP)
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Enforcement Under TARP

• With government bailouts comes enhanced scrutiny.  Under TARP, regulations 
were aggressively enforced.

• To date, 449 individuals have been criminally charged following SIGTARP 
investigations, with 389 convicted (97% conviction rate)

o 300 of these defendants (including over 100 bankers and 92 bank 
borrowers) were sentenced to prison.

• SIGTARP investigations have also resulted in enforcement actions against 24 
companies, overwhelmingly in the banking and financial services industry.

• Enforcement continues to be robust more than a decade later. The 
government recovered substantial amounts over the last two years :

o FY 2019, $900 million 

o FY 2020: $157 million

• Total recovery to date: over $11 billion.
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Today: Mechanisms of Enforcement 

• CARES Act

oPayment Protection Program

• False Claims Act 
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CARES Act 
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• $500 Billion to “Big Corporations” and $377 
Billion to Small Businesses (<500 employees)

• Emergency Grants 
• Forgivable Loan Programs 

But come with. . . . 

• Reporting Requirements 
• Oversight from Special Inspector General
• Certain provisions extended in January 2021 
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Taxpayer Certainty and Disaster Tax Relief Act of 
2020 (1 of 3)

• Enacted December 27, 2020

• Retroactive to March 27, 2020 (enactment of the CARES Act) 

• Key changes to the employee retention tax credits made 
available under the CARES Act

oModified and extended the Employee Retention Credit (ERC) 
for six months through June 30, 2021

o Eligible employers can claim a refundable tax credit against 
the employer share of Social Security tax equal to 70% of 
qualified wages paid to employees after Dec 31, 2020 
through June 30, 2021 

 Max of $7,000 per employee per calendar quarter
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Taxpayer Certainty and Disaster Tax Relief Act of 
2020 (2 of 3)

• As of January 1, 2021, employers are eligible if they operate a 
trade or business from January 1, 2021, through June 30, 2021, 
and experience either:

o Full or partial suspension of the operation of their trade or 
business during this period because of governmental orders 
limiting commerce, travel, or group meetings due to COVID-
19, or

oDecline in gross receipts in a calendar quarter in 2021 

 Gross receipts of that calendar quarter must be less than 
80% of the gross receipts in the same calendar quarter in 
2019
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Taxpayer Certainty and Disaster Tax Relief Act of 
2020 (3 of 3)

• Last, effective January 1, 2021, the definition of qualified wages was 
changed to provide:

o For Employers averaging > 500 full-time employees in 2019: 

 Qualified wages = those wages paid to employees that are not 
providing services because operations were fully or partially 
suspended or due to the decline in gross receipts. 

o For Employers averaging < 500 full-time employees in 2019: 

 Qualified wages = those wages paid to all employees… 

• During a period that operations were fully or partially 
suspended; OR

• During the quarter that the employer had a decline in gross 
receipts regardless of whether the employees are providing 
services. 
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Key Players in CARES Oversight

Taking a page from the TARP Playbook, the CARES Act 
similarly provides for oversight through three regulatory 
bodies:

• Special Inspector General for Pandemic Recovery 
(SIGPR)

• The Pandemic Response Accountability Committee

• A Congressional Oversight Committee
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Enforcement Under CARES:
Early Indications

Early indications are that, as with TARP, enforcement will be 
stringent.
• Secretary Mnuchin has stated that there will be “severe 

consequences” for false certifications in Paycheck Protection 
Program (“PPP”) loan applications, expressly stating that borrowers 
will face “criminal liability if they made [a] certification and it’s not 
true.”

• Certifications made on PPP Loan Applications will likely be one of 
the early areas of government enforcement. This is especially true 
of PPP, which has implications for both large and small businesses. 

• Such self-certifications are ripe for investigation if the government 
suspects misrepresentation during the application process. False 
certifications will subject borrowers to liability under the False 
Claims Act (“FCA”).
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Regulatory Wildcard:  SEC Investigations

In addition to the oversight approach outlined in the CARES Act, 
the SEC’s Division of Enforcement is also conducting an 
investigation into “Certain Paycheck Protection Program Loan 
Recipients” to determine whether there have been violations of 
the federal securities laws. 

To that end, Enforcement is conducting a “fact-finding inquiry,” 
requesting that certain PPP loan recipients produce a variety of 
documents.

While the primary focus of DOJ prosecutors appears to be the 
accuracy of representations made to the SBA to obtain the PPP 
loans, the SEC is apparently looking at PPP loans and related 
company disclosures from a different angle—perhaps with a view 
toward the veracity of disclosures being made to shareholders
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SBA Review

• The SBA and Department of the Treasury will conduct 
investigations of ALL borrowers whose loans exceed of $2 million.

• These agencies will also conduct additional reviews “as 
appropriate.”

• The exact details of these reviews are unclear at this time.  The 
SBA has stated that additional guidance implementing this 
procedure will be forthcoming.
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False Claims Act

• The False Claims Act (FCA) was enacted in 1863 as the 
primary civil remedy by the federal government for 
fraudulent or claims for payment.

• Potential criminal charges under the FCA include federal 
program fraud, which carries a maximum penalty of 10 
years’ imprisonment and a $250,000 fine.
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False Claims Act

• 1986 Amendments:

o Lowered Burden of Proof from “clear & convincing” to by a 
“preponderance of the evidence”

o Established liability for deliberate ignorance and reckless disregard: 
Obliterated the Ostrich Defense

o These amendments removed the requirement that there be 
specific intent to defraud the federal government.

o Government need only show that the claim submitted is false and 
submitted knowingly.

o Imposed:

 Treble Damages

 Civil Fines $10,781 - $21,563
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False Claims Act

• 2009:  Amended the “intent” requirement

oOnly needs to be “material to the claim”

• 2010:  Reverse False Claim

o If Government mistakenly overpays, provider has 60 days to 
return payment or subject to civil liability
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Recent Enforcement Actions under
the CARES ACT

• Growing uptick in enforcement actions under the Act beginning 
in May

• Focus on false statements and representations related to: 

oNumber of employees

o Earnings of employees

oUse of Funds 

oPrior tax status/filings

• Latest Actions
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Precautionary Measures

• Be aware of any skeletons in the closet. In TARP 
enforcement, while SIGTARP investigated companies that 
took bailout funds, the targeted violations were often 
unrelated to use of the funds themselves. 

o By accepting taxpayer money, businesses that had 
previously managed to hide prior or ongoing bad 
conduct were suddenly in the spotlight. 

o Businesses should know their history of compliance and 
any ongoing conduct that may create liability in the 
future. 

o The need for financial relief now should be balanced 
against the risk a business may face in the future.
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Precautionary Measures

• Ensure Accurate Representations by Designating a CARES Compliance 
Officer. Businesses should consider tasking a specific employee or group 
with overseeing all documentation and information regarding CARES Act 
funds.

• Ensure Oversight at the Top Levels of the Company. These are material 
matters that should involve the senior officers of the company in 
preparing, evaluating, and reviewing the details of the application and 
certifications being submitted on behalf of a company. A company should 
ensure all major decisions are then presented by senior management to its 
board of directors for discussion and approved, including a careful review 
of certifications being made on behalf of the company.
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Precautionary Measures
• Coach ‘em Up. Borrowers should conduct trainings on the 

compliance and oversight aspects of the CARES Act so that 
employs are aware of CARES requirements. Borrowers should 
establish hotlines or other complaint reporting mechanisms that 
will help them quickly identify any risks that arise. 

• Document Everything. All PPP borrowers should keep detailed 
records documenting, at minimum: 

(1) why the borrower applied for CARES Act funding; 

(2) the support for certifications the borrower made in its 
application; and 

(3) how the PPP funds were ultimately used.
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Precautionary Measures
• Set up a separate account for PPP Proceeds. In connection with 

the above documentation, borrowers may want to consider 
setting up a separate bank account for ease of documentation, 
and in order to avoid any questions of intermingling of funds.

• Monitor for ongoing regulatory guidance and updates. In the 
months since the CARES Act was signed into law, the Treasury 
and the SBA have provided ongoing regulatory guidance in the 
form of Interim Final Rules and FAQs released by the agencies.  

o The regulatory situation surrounding the CARES Act continues 
to evolve on an almost daily basis.  

oConsult outside counsel early and often, and keep counsel 
informed of any questions regarding the application, receipt, 
or use of bailout funds.
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Defending an Investigation

What To Do If I Learn of an Investigation
• Retain Qualified Counsel.

• Institute a Legal Hold.

• Contact the AUSA directing the investigation.

• Counsel should meet with the AUSA as soon as possible 
to determine the nature and scope of the investigation.
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Defending an Investigation

False Claims Act
• The False Claims Act (FCA) was enacted in 1863 as the 

primary civil remedy by the government for fraudulent 
or claims for payment.

• In 1986, the first major amendments were added to the 
FCA.

• Removed the requirement that there be specific intent 
to defraud the federal government.

• Government need only show that the claim submitted is 
false and submitted knowingly.
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Defending an Investigation

Individual Counsel
• Consideration if there is a criminal investigation.
• Consult AUSA: “Does anyone need separate counsel?”
• Importance of “team players.”
• Joint Defense Agreement (“JDA”): allows counsel to 

work together & share info while protecting Attorney-
Client Privilege; Loyalty to individual clients: all spelled 
out in JDA.

• Coordination through company lawyer.
• No surprises.
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Defending an Investigation

Working with Investigators

• Role of Counsel.

• Promptness.

• Constant communication.

• Message of cooperation; cannot retrieve hand 
grenade once thrown.
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Defending an Investigation

DOJ Policy
• DOJ Lawyers should target individuals (CEO, CFO, 

responsible corporate officials) and organizations: 
Criminally & Civilly.

• Importance of separate counsel.
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Defending an Investigation

Avoiding Costly, Time Consuming, & Emotionally 
Draining Litigation

• Leveraging relationships

• Attitude

• Internal investigation can provide bargaining chips

• Determine nature & scope of problem

• Take remedial action

• Implement vigorous compliance program
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Questions?
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Contact Information

Bart Daniel
(843) 534-4123

bart.daniel@nelsonmullins.com
Charleston, SC

Matt Austin
(843) 534-4301

matt.austin@nelsonmullins.com
Charleston, SC
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