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│ Seim Johnson, LLP

Polling Question #1

• If you could choose any age, to stay in for the rest of your life, which would it be?
a) < 10

b) 10 – 20

c) 20 – 30

d) 30 – 50

e) 50 +
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Agenda
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• Review Laws & Regulations for Setting Provider 
Compensation

• Discover how to evaluate risks using a risk 
assessment heat map

• Apply a risk assessment heat map approach to 
assess risks associated with setting provider 
compensation

• Key takeaways

• Q & A
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│ Seim Johnson, LLP

Disclaimer

• The information contained in this presentation is for general guidance 
only. The application and impact of laws can vary widely based on the 
specific facts involved. The information in this presentation is provided 
with the understanding that the authors and speakers are not herein 
engaged in rendering legal, accounting, tax, or other professional advice 
and services. As such, it should not be used as a substitute for 
consultation with professional accounting, tax, legal or other competent 
advisers.
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PROVIDER COMPENSATION LAWS & 
REGULATIONS
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│ Seim Johnson, LLP

Defining Compensation Arrangements

• Guidance (42 Code of Federal Regulations § 411.354) 

• “A compensation arrangement is any arrangement involving remuneration, direct 
or indirect, between a physician (or a member of a physician's immediate family) 
and an entity. An “under arrangements” contract between a hospital and an entity 
providing DHS “under arrangements” to the hospital creates a compensation 
arrangement for purposes of these regulations.”
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│ Seim Johnson, LLP

Provider Compensation Laws & Regulations

• Both for-profit and not-for-profit health care providers accepting payments from 
government programs (Medicare & Medicaid) must ensure that business 
transactions are entered into at Fair Market Value to protect patients and the 
federal healthcare programs from fraud and abuse by curtailing the corruption 
influence of money on decision making.

• Applicable Laws & Regulations
o Stark Law (42 U.S.C. § 1395nn)
o Anti-Kickback Statute (42 U.S.C. § 1320a-7b(b))
o The False Claims Act (31 U.S.C § 3729-3733)
o IRS Regulations
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│ Seim Johnson, LLP

Provider Compensation Laws & Regulations

• Shift from the “Big 2” to the “Big 3”
o Commercial Reasonableness (CR)

o Fair Market Value

o Volume or value Standard
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│ Seim Johnson, LLP

Polling Question #2

• What is your ideal vacation?
a) Family vacation

b) Solo trip

c) Touring the city

d) A trip to the beach

e) None of the above, I don’t take vacations
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COMMERCIAL REASONABLENESS
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│ Seim Johnson, LLP

Defining Commercial Reasonableness

• Guidance (42 Code of Federal Regulations § 411.351) 

• Arrangement must be reasonable and necessary for legitimate business purposes
o Even when arrangements have a legitimate business purpose, they may not be CR

• Arrangement must be a sensible, prudent business arrangement for both parties 
even in the absence of any potential referrals.

• An arrangement may be commercially reasonable even if it does not result in profit 
for one or more of the parties
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FAIR MARKET VALUE

│ Seim Johnson, LLP

Defining Fair Market Value

• Guidance (42 Code of Federal Regulations § 411.351) 

• “The value in arms-length transaction, consistent with the general market value 
(GMV) of the transaction.” 
o GMV means “with respect to compensation for services, the compensation that would be 

paid at the time the parties enter into the service arrangement as the result of bona fide 
bargaining between well-informed parties that are not otherwise in a position to generate 
business for each other.”

• Salary surveys by themselves do not constitute FMV

• Compensation set at or below a stated percentile is not always FMV
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│ Seim Johnson, LLP

Polling Question #3

• What is your current role?
a) Physician

b) Officer or Executive

c) Administration

d) Consultant

e) Other
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VOLUME OR VALUE STANDARD
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│ Seim Johnson, LLP

Defining Volume or Value Standard

• Guidance (42 Code of Federal Regulations § 411.354) 

• “Remuneration under the employment cannot be determined in a manner that 
takes into account (directly or indirectly) the volume or value of referrals by the 
referring physician.” 

• Two-part test to determine volume or value of referrals
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RISK ASSESSMENTS AND HEAT 
MAPS
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│ Seim Johnson, LLP

The Risk Assessment Process

• The COSO Enterprise Risk Management (ERM) framework is geared to achieving an 
entities objectives including compliance with applicable laws and regulations

• This process should be simple, practical, and easy to understand
• It should be performed by management with the right knowledge and expertise
• Risk assessments are done right when leaders at varying levels can utilize the 

information to make business decisions
19

Source: COSO, Enterprise Risk Management – Integrated Framework (2004)

│ Seim Johnson, LLP

Polling Question #4

• What is your organizations ownership structure?
a) Physician Owned

b) Hospital/IDS Owned

c) Other Majority Owner

d) Not Applicable
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│ Seim Johnson, LLP

Risk Assessment Heat Map

21

• In the mid-1800s, John Snow, a doctor during a worldwide 
cholera pandemic, was one of the first to create a heat map

• Used a heat map to determine where the greatest number of 
cholera cases and deaths occurred

• Located a neighborhood suffering from a large number of
cases and included small bar charts on the streets indicating 
the number of people affected by the disease across different 
locations in the neighborhood

• The suspicion was that the outbreak was linked to public water 
pumps so he also drew small crosses on the map to indicate 
water sources

• Through this data visualization, he was able to identify what 
nearly all those affected had in common – drinking out of the 
same public water source

│ Seim Johnson, LLP

Risk Assessment Heat Map

• A graphical representation of data that utilizes color-coded systems

• Involves evaluating the likelihood and potential impact of identified risks

• Provide a visual, big picture, holistic view to share while making strategic 
decisions

• All about measuring and prioritizing risks so that risk levels are being managed 
within defined tolerance thresholds without being over-controlled or forgoing 
desirable opportunities
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│ Seim Johnson, LLP

Risk Assessment Heat Map

23

• A two-dimensional 
representation of impact 
plotted against likelihood
o Likelihood represents the 

possibility that a given event 
will occur

o Impact (or consequence) 
refers to the extent to which a 
risk event might affect the 
enterprise

Source: https://www.cgma.org/

WHERE DO YOUR PROVIDER 
COMPENSATION RISKS MAP?
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

• Utilizing the risk assessment heat map methodology, we plotted out several 
common provider compensation components and scenarios

• We mapped them based on the level of risk associated with the arrangement that 
potentially are not in compliance with provider compensation laws and regulations
o Green represents lower risk arrangements

o Yellow represents moderate risk arrangements

o Red represents high risk arrangements

o Refer to our handout for example data points that are included in our overall 
provider compensation risk assessment heat map
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│ Seim Johnson, LLP

Polling Question #5

• Choose all those that apply to how your organization evaluates provider 
compensation:
o Internal Compliance Review

o Independent FMV Opinion

o Legal Review (In-house or External)

o Compensation Committee Review

o Other
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LOWER RISK PROVIDER 
COMPENSATION COMPONENTS
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

28

• Example #1 of Green (Lower Risk) Provider Compensation:

o Compensation is supported with an independent FMV and commercial reasonableness 
opinion
• An outside valuator is independent and free from bias
• Experienced healthcare valuation firms will assess and or render opinions regarding commercial 

reasonableness

• Experienced valuators widely use accepted valuation principles resulting in defensible results
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

29

• Example #2 of Green (Lower Risk) Provider Compensation:

o A compensation committee oversees compensation arrangements
o Compensation committee approval of compensation arrangements that pose a greater risk can be 

beneficial in providing a non-biased review and opinion of the arrangement

│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

30

• Example #3 of Green (Lower Risk) Provider Compensation:

o Use of multiple survey benchmarks and years
o According to CMS, best practice for evaluating FMV of an arrangement is to use multiple, objective, and 

independently published salary surveys

o Reliance on one survey source may not provide sufficient support and poses a greater risk for scrutiny
o Example: 

o Utilize 3 years of public surveys published by widely recognized sources such as:

o Medical Group Management Association (MGMA)

o American Medical Group Association (AMGA)

o Sullivan Cotter and Associates Inc. (SCA)
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MODERATE RISK PROVIDER 
COMPENSATION COMPONENTS
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

32

• Example #1 of Yellow (Moderate Risk) Provider Compensation:

o Compensation arrangement is not profitable
o Example: A contracted provider receives an annual salary in excess of total collections 

o An arrangement may be commercially reasonable even if it does not result in profit for one or more of the 
parties, should the arrangement fulfill a legitimate business purpose and make commercial sense.  
Nonetheless, these type of arrangements should be evaluated and noted as a potential risk.
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

33

• Example #2 of Yellow (Moderate Risk) Provider Compensation:

o Compensation is set at the Low or High end of productivity range benchmark
o A fair market value and commercially reasonable agreement is established from a range determined to be 

appropriate based on the services provided. Pushing compensation to the limits of the range may pose a 
greater risk of scrutiny by governing bodies

o Setting compensation at the high end of the range may also make future contract renewals more difficult 
should the survey data remain stagnant or decrease

│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

34

• Example #3 of Yellow (Moderate Risk) Provider Compensation:

o Compensation is included for call coverage
• Call coverage compensation does not immediately trigger non-compliance, it is best practice to review the 

compensation component further to validate it is not excessive or overlaps with other compensation 
components

• For example, if a general surgeon is compensated for call coverage and clinical activities for the same hour 
payment for that hour may be outside FMV:

– January 4th the physician receives daily unrestricted call coverage compensation for 24 hours at $900  (without 
any adjustments)

– January 4th the physician also receives compensation for providing 8 hours of clinical on-site services at $300 per 
hour

» Total take-home compensation for January 4th is $3,300
• The physician was paid for both call and clinical activities for 8 hours that day
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

35

• Example #4 of Yellow (Moderate Risk) Provider Compensation:

o Annual compensation is in excess of the 75th percentile
o CMS clarified that even if compensation is set at or below the 75th percentile that it is not always 

considered FMV

o Compensation arrangements should be reviewed on a case-by-case basis, the facts and circumstances 
must be deemed reasonable based on the services provided

o For example, if a provider is compensated at the 50th percentile but their productivity is well below the 25th

percentile and they are not performing any other services than clinical activities, the compensation may not 
be considered FMV

HIGHER RISK PROVIDER 
COMPENSATION COMPONENTS
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

37

• Example #1 of Red (High Risk) Provider Compensation:

o Annual compensation is in excess of the 90th percentile
o Compensation in excess of the 90th percentile may still be considered FMV, these arrangements are higher 

risk to be non-compliant and should be reviewed with supporting documentation.  It is recommended these 
type of arrangements are accompanied with a FMV opinion

o For example, if a provider is compensated above the 90th percentile but their productivity is well below the 
90th percentile and they are not performing any other services than clinical activities, the compensation 
would not be likely be considered FMV

│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

38

• Example #2 of Red (High Risk) Provider Compensation:

o Any part of the payment to the physician is tied to hospital profits or revenue
• For hospital providers, this type of arrangement is deemed as an inappropriate financial relationship, as it 

incentivizes a physician to potentially make unnecessary medical care recommendations in order to drive 
profits

– For example, paying a contracted provider a variable salary based on the physicians’ net professional collections 
from referrals 

• The Stark Law has a special rule with regard to physicians in a group practice, they may be paid a share of 
overall profits of the group based on services personally performed or services incident to such personally 
performed services, so long as the share or bonus is not determined in any manner directly related to the 
volume or value or referrals by such physician
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

39

• Example #3 of Red (High Risk) Provider Compensation:

o A compensation contract is not in place or expired
o The Stark law notes that all personal service arrangements are required to be set out in writing, signed by 

the parties and specifies the services covered by the arrangement

│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

40

• Example #4 of Red (High Risk) Provider Compensation:

o Variable compensation paid per wRVU
o Compensation arrangements paying providers per wRVU require an organization to evaluate that total 

compensation received is not in excess of FMV
o Example:

o An Invasive Cardiologist produced 15,135 annual wRVUs representing the 90th percentile of MGMA 2020 survey report  

o The provider is compensated using the 90th percentile compensation to wRVU ratio of $98.35 as reported by MGMA 2020 
survey report, which equates to total annual compensation of $1,488,527 (15,135 x $98.35 = $1,488,527)

o The MGMA 2020 survey report for Invasive Cardiologists 90th percentile total compensation is $907,107

o Using this compensation methodology, the provider received $581,420 of compensation in excess of FMV
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

41

• Example #5 of Red (High Risk) Provider Compensation:

o Quid pro quo contract arrangement is tied to volume or value of referrals
o Compensation arrangements are not considered to be in compliance with Stark Law if they are tied to the 

volume or value of referrals (a mathematical formula correlating compensation with referrals or other 
business generated for the entity).  These type of arrangements have a high risk of resulting in significant 
lawsuits

│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

42

• Example #6 of Red (High Risk) Provider Compensation:

o Contentious Arrangements
o Even absent other factors that increase risk an arrangement that is deemed contentious either between the 

parties or to outside parties is high risk. It would be beneficial to provide documentation supporting the 
overall fair market value to your files. 
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│ Seim Johnson, LLP

Provider Compensation Risk Assessment Heat Map

43

• Example #7 of Red (High Risk) Provider Compensation:

o Shopping an opinion or obtaining multiple opinions
o Be careful about have differing opinions of fair market value.  It can appear that you are shopping for a 

certain fair market value and not trying to receive an independent fair market value opinion.  Facts and 
understanding of the arrangements can change that can impact a preliminary opinion, these changes 
should be documented to better support an updated opinion.

│ Seim Johnson, LLP

Polling Question #6

• In your opinion, where do many of your provider arrangements fall on the risk 
scale?
a) Low Risk

b) Moderate Risk

c) High Risk

d) Unsure

e) Not applicable
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KEY TAKEAWAYS

45

│ Seim Johnson, LLP

Key Takeaways

46

• Become familiar with the new laws and regulations for provider compensation

• Review your existing provider compensation arrangements

• Assess the level of risk associated with each agreement

• If you do not have an existing compensation committee, evaluate the need for one

• Consider setting compensation and/or percentile thresholds to help determine the 
risk of an arrangement, triggering the need for compensation committee review 
and approval

• For moderate to higher risk arrangements, consider obtaining an independent 
FMV opinion to further support the agreement
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│ Seim Johnson, LLP 47

Q & A
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